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REPORT TO GEORGES RIVER COUNCIL
LPP MEETING OF THURSDAY, 05 MARCH 2020

LPP Report No
Site Address & Ward
Locality
Proposed Development

Owners
Applicant
Planner/Architect
Date Of Lodgement
Submissions
Cost of Works
Local Planning Panel
Criteria
List of all relevant s.4.15
matters (formerly
s79C(1)(a))

List all documents
submitted with this
report for the Panel’s
consideration
Report prepared by
Recommendation

Development
DA2017/0408
Application No
655-659 Princes Highway Blakehurst
Blakehurst Ward
Demolition of all structures, site consolidation and the
construction of shop top housing development including three (3)
retail tenancies and a residential flat building containing a total of
50 apartments with basement car parking for 118 vehicles, roof
top communal open space and associated site works
Cro Developments
Cro Developments
Planning Ingenuity and Peter Dunn Architects
14/09/2017
Nine (9) submissions to the original proposal with a submission
containing 39 signatures and a further three (3) submissions to
the latest amended plans.
$20,510,837
The development falls within the requirements of State
Environmental Planning Policy, Design of Residential Flat
Development. The application has also received more that ten
(10) unique submissions.
Environmental Planning and Assessment Act 1979,
Environmental Planning and Assessment Regulation 2000, State
Environmental Planning Policy No 55 – Remediation of Land,
State Environmental Planning Policy No 65 – Design Quality of
Residential Apartment Development, State Environmental
Planning Policy (Building and Sustainability Index: 2004), State
Environmental Planning Policy (Infrastructure) 2007, State
Regional Environmental Plan No 2 – Georges River Catchment,
State Environmental Planning Policy (Vegetation in Non-Rural
Areas) 2017, Draft Environment State Environmental Planning
Policy, Draft State Environmental Planning Policy –Remediation
of Land
Kogarah Local Environmental Plan 2012
Kogarah Development Control Plan 2012
Statement of Environmental Effects – Planning Ingenuity
Amended Architectural Plans – Peter Dunn and
AssociatesUpdated, Traffic Impact Assessment – Terraffic P/L
Landscape Plan – Stuart Noble Associates
Ecological Assessment – Cumberland Ecology
Updated Clause 4.6 Statement – Planning Ingenuity
Senior Development Assessment Planner
LPP008-20

That the application be refused in accordance with the reasons
stated in the report.

Summary of matters for consideration under Section 4.15
Have all recommendations in relation to relevant s4.15 matters

Yes
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been summarised in the Executive Summary of the
assessment report?
Legislative clauses requiring consent authority
satisfaction
Have relevant clauses in all applicable environmental planning
instruments where the consent authority must be satisfied
about a particular matter been listed and relevant
recommendations summarised, in the Executive Summary of
the assessment report?
Clause 4.6 Exceptions to development standards
If a written request for a contravention to a development
standard (clause 4.6 of the LEP) has been received, has it
been attached to the assessment report?
Special Infrastructure Contributions
Does the DA require Special Infrastructure Contributions
conditions (under s7.24)?
Conditions
Have draft conditions been provided to the applicant for
comment?

Site Plan

The subject site outlined red

Executive Summary
Proposal
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Yes

Yes
The proposal exceeds the
height (Clause 4.3 Height
of Buildings)
Not Applicable

No the application is
recommended for refusal
and the refusal reasons
can be viewed when the
report is published.
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Council is in receipt of a development application (DA2017/0408) which originally sought
planning permission for site consolidation and the construction of a part eight (8), part
seven (7) storey mixed use development containing fifty five (55) apartments, three (3)
retail tenancies and basement car parking for one hundred and twenty one (121) vehicles
with access off a new service lane, a rooftop area of communal open space and
associated landscaping and site works at the subject site being 655-659 Princes Highway,
Blakehurst. A photomontage of the original scheme is shown in Figure 1.

Figure 1: Photomontage of the proposed development as originally proposed (courtesy Peter Dunn
Architects)

2.

The proposal has been amended on two occasions. On 6 June 2019 the Applicant
amended the design by reducing the number of units from fifty five (55) to fifty three (53)
with a total reduction in the overall floor space from 6,663sqm to 6,354sqm to now be
compliant with the maximum FSR of 2.5:1. The design included changes to accommodate
the RMS required road widening acquisition along the Princes Highway. The amendments
included an additional area of rooftop as communal open space, and removed the two (2)
points of access at the rear, making the rear a service lane as the only point of access.
The photomontage of this amended scheme is provided at Figure 2.
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Figure 2: Photomontage of the amended development (first set of amended plans May 2019) (courtesy
Peter Dunn Architects)

3.

The first set of amended plans were reviewed by Council Officers and there were still
concerns relating to the architectural treatment and merit of the building and the amount
and degree of exceedance with the height limit. On 26 September 2019 Council wrote to
the Applicant outlining the main planning and environmental issues which included the
following;
- The architectural design of the building along Princes Highway required further
refinement and improvement. The enclosure of balconies acting as winter gardens
was considered to add unnecessary visual bulk.
- The Gross Floor Area (GFA) calculations required to be updated to include enclosed
balcony areas and ensure all areas within the building were included in accordance
with the definition of GFA in the Kogarah LEP.
- The design of the proposed rear service lane was of concern given its design is not at
grade and its inclusion will remove the existing trees onsite.
- The proposed removal of the significant and mature trees onsite required further
justification. An Ecological report was required to consider the status of the Sydney
Blue Gum (Eucalytus Saligna) as it could potentially be part of a threatened and
Endangered Ecological Species (EEC).

4.

The Applicant made further amendments to the design and lodged the modified plans on
23 October 2019 (these plans are identified as Issue 3). The changes that have been
made include the following;
o The height of the building has been reduced by one (1) storey.
o Improving the appearance and articulation of the building in particular the front façade
facing Princes Highway.
o Increasing the amount of soft landscaped area within the central courtyard.
o Increasing the separation distances between the two buildings onsite by increasing the
central area of communal open space.
o Reduction in the overall density from 53 units to 50 units.
o Reduction in the GFA to be below the 2.5:1 maximum.

5.

The most recent plans are relied on as part of this assessment. A photomontage of the
latest scheme is provided as Figure 3 below.
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Figure 3: Photomontage of the proposed development as recently amended (October 2019 Issue 3)
(courtesy Peter Dunn Architects)

State Environmental Planning Policy – State and Regional Development 2011 (SRD
SEPP)
6.
The proposed development was originally classified as “Regional” development as it had a
Capital Investment Value (CIV) of $20,510,837. This exceeded the $20 million threshold
as outlined in Clause 2 of Schedule 7 of the State Environmental Planning Policy (State
and Regional Development) 2011 for this type of development at the time of lodgement.
The CIV threshold pursuant to the SEPP increased to $30 million on 18 October 2017 as a
result of the Environmental Planning and Assessment Amendment Bill 2017 being passed.
Given the application was lodged prior to the Bill being passed the previous CIV provisions
applied.
7.

However, Planning Circular (PS 10-008) issued 10 May 2010 defines the Capital
Investment Value and clearly states that GST is excluded as part of the CIV. The
application was accompanied by a detailed Quantity Surveys report prepared by MMD
Construction Consultants and the total CIV included GST. By excluding the GST the CIV
value of the project will be $18,646,215 which is below the $20million threshold. As a
result the assessment of the application is therefore delegated to the Local Planning
Panel. This was confirmed in writing by the South Sydney Regional Planning Panel
Secretariat on 15 January 2020.

Site and locality
8.
The subject site comprises of four (4) parcels of land known as 655-659 Princes Highway,
Blakehurst. 655 Princes Highway is legally known as Lot 4 DP13988. Existing onsite is a
two storey commercial/retail brick building with driveway access along the northern side off
the Princes Highway with access to a rear brick garage. This site is a rectangular shaped
allotment with a frontage of 13.41m to Princes Highway, depth of 49.96m and total site
area of 673.7sqm.
9.

The Applicant originally relied on an outdated Survey Plan dated 25 February 2013
prepared by Burton and Field Surveyors. Council’s Intramap system includes an updated
Survey Plan prepared by Paul Davis-Raiss, dated 8 August 2018 which was formally
registered on 13 September 2018. The Applicant lodged an updated survey which was
amended on 24 October 2018 to capture the proposed road acquisitions and dedications
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along the of Princes Highway frontage required by RMS (refer to Figure 4 below). This
survey plan was submitted with the second set of amended plans which ensured the
building is now sited to consider the RMS road dedication and required works along
Princes Highway. The survey was prepared by Burton and Field and dated 25 February
2013 with the boundary dimensions adjusted (the survey reference details remained
unaltered).
10. The updated survey is relevant when considering the three (3) allotments known as 659
Princes Highway. These remaining three (3) allotments are known as Lots 29, 30 and 31
in DP1246418 and have respective areas of 654.7sqm, 624sqm and 597sqm. These three
allotments have restrictions on their title identifying parts of the front of the site as an area
to be acquired by RMS and dedicated as public road under Section 10 of the Roads Act,
1993 after any construction is completed on site. 659 Princes Highway was previously
occupied by a Caltex Service Station however the site has been remediated and a Site
Validation Report accompanies the application. These sites are currently vacant as can be
seen in the site plan.

Figure 4: Extract from the updated survey plan showing the subject sites (courtesy Burton and Field
February, 2013 with updated boundary dimensions)

11. The total site area of the subject site is 2,549.4sqm.
12. The site adjoins smaller scale residential developments to the west; to the east is Todd
Park and a Caltex Petrol Station located on the corner of Princes Highway and Bunyala
Street. To the north are smaller scale two storey retail/commercial properties fronting
Princes Highway with a new seven storey shop top housing development nearing

Georges River Council – Local Planning Panel Thursday, 5 March 2020

Page 7

completion at 621-635 Princes Highway, Blakehurst. To the south is Church Street
Reserve which includes a public car park. The locality comprises of a mixture of land uses.
Zoning and Kogarah LEP 2012 (KLEP) Compliance
13. The site is zoned B2 Local Centre and the proposed “shop top housing” and “residential
flat building” development is permissible pursuant to the provisions of the Kogarah Local
Environmental Plan 2012 (KLEP).
14. The proposal meets the definition of a “residential flat building” (RFB) which is “a building
containing 3 or more dwellings, but does not include an attached dwelling or multi dwelling
housing” for the rear section of the development and the front part of the building facing
Princes Highway is defined as “shop top housing” which is defined as “one or more
dwellings located above ground floor retail premises or business premises”. Both land
uses are permissible within the zone. The proposal also satisfies the objectives of the B2
zone. However the rear RFB could also be considered as “shop top housing” given that
the building sits above some retail parking and the loading dock area it could be
considered as fulfilling this definition.
15. The site has a height limit of 21m in accordance with the provisions of Clause 4.3 of the
KLEP. The height of the building has been reduced however still exceeds the height limit.
The application is accompanied by a Clause 4.6 Statement which seeks to justify the
exceedance of the control. The variation to the height control comprises of the lift overrun,
pergola feature on the roof, planter boxes and WC which are structures associated with
the rooftop area of communal open space. A detailed assessment of the Clause 4.6
Statement is provided later in this report. In summary, the variation is considered to be
generally acceptable however the Clause 4.6 Statement cannot be supported as there is a
lack of appropriate information provided in justifying that the variation satisfies the
objectives of the height control. There is a lack of evidence produced to ensure there are
no amenity impacts generated by the non-compliance. Unfortunately in this case the
Clause 4.6 statement is not considered to be well-founded.
16. The floor space ratio (FSR) for the site is 2.5:1 in accordance with Clause 4.4 of the KLEP.
Originally the floor space exceeded the maximum Floor Space Ratio control. Council
clearly stipulated that it will not support any exceedance in the GFA. The development was
modified on two occasions and is now compliant with the maximum GFA being 2.47:1
which is below the max FSR.
State Environmental Planning Policy
17. The proposal has been considered to be satisfactory in regards to the following policies
which have been considered in respect to the application:
 Environmental Planning and Assessment Act 1979.
 Environmental Planning and Assessment Regulation 2000.
 State Environmental Planning Policy No 55 – Remediation of Land.
 State Environmental Planning Policy No 65 – Design Quality of Residential Apartment
Development.
 State Environmental Planning Policy (Building and Sustainability Index: 2004).
 State Environmental Planning Policy (Infrastructure) 2007.
 State Regional Environmental Plan No 2 – Georges River Catchment.
 State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017.
18. A detailed assessment of the proposal against the provisions of these policies is provided
in the body of this report.
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Outstanding Planning and Environmental Issues
19. At the time of preparing this report there were a series of unresolved issues and
insufficient information provided in order to assess the proposal. The following issues
remain outstanding;


Transmission lines exist at the front of the site along the Princes Highway. These are
managed and owned by State Rail as they are classed as rail infrastructure. State Rail
concurrence is required in accordance with the Infrastructure SEPP to ensure the
location of the building and its design, construction and ongoing use does not interfere
with the operation of these lines. A series of plans, a Blow Out report, and additional
information that was initially required by State Rail has been submitted for their
consideration. As of Thursday 13 February 2020 State Rail provided the Applicant with
a register of outstanding matters that need to be addressed and then re-referred to
State Rail’s Engineers to ensure compliance is achieved. Given the sensitive nature of
this matter concurrence is required prior to determination being issued, given the time
delays to date Council needs to determine the matter.



Roads and Maritime Services (RMS) were also notified of the proposed development
in accordance with the provisions of the Infrastructure SEPP as the development
fronts the Princes Highway which is a classified road. RMS have acquired a small
section of the Site for future road widening purposes and have provided draft plans for
the Applicant to include as part of any future design so that the road widening is
catered for. Amended details were submitted to RMS for their concurrence. To date no
response from this agency has been received.



659 Princes Highway was a former service station and the site has, to date, been
remediated and validated. Council’s Environmental Services Unit has confirmed that
the validation and remediation has occurred and is satisfactory. However no
contamination details have been provided for the building and land at 655 Princes
Highway which forms part of this development site. In accordance with the provisions
of SEPP 55 a Phase 1 contamination report needs to be prepared to assess the
degree (if any) the site is affected. The report will confirm the site is clear of any
contamination or may require further detailed assessment to occur. Prior to
determination the consent authority needs to be satisfied that the site is suitable for its
intended use. This report has not been received. Given the length of time the
application has been under assessment no further extensions in time have been
provided.



The Clause 4.6 Statement which was amended and updated in December 2019 to
address the changes in the height and density of the development. The statement is
not considered to be well founded as the statement does not reflect the accurate
variations in the height control and fails to provide a clear, accurate and supportable
argument in respect to degree of non-compliance. The report fails to justify that the
breaches and non-compliance satisfies the objectives of the height control (Clause
4.3) in KLEP.



In terms of the overall built form and massing the most recent design is considered to
be satisfactory and reflect a modern aesthetic that is consistent with the anticipated
form and scale for development in this area. The internal amenity of apartments is very
good and the separation distances between apartments and neighbouring properties is
considered acceptable and reasonable. One area of concern remaining is the
transition of the rear building and its relationship to the small scale residential buildings
to the west.
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Council’s Landscape Officer is not supportive of the removal of the mature trees that
exist across the site/s and strongly suggests the retention of Trees 1, 4 and 5. There
are no solid grounds to support the removal of these trees as they are in good
condition and good vigour, form part of an existing green corridor and make a
significant visual contribution to the streetscape and immediate surrounds. They also
act as a buffer, screen and delineate the transition from the business zone to the
residential zone immediately to the west.

20. Although the Design Review Panel was not supportive of the original design and first set of
amendments, the Panel wanted to see an alternative built form. They were critical of the
rear service lane and removal of the large Sydney Blue Gum (now identified as a Flooded
Gum) and associated mature vegetation on site. The Panel felt the performance of the
proposed internal communal courtyard would be poor as it would be largely overshadowed
by both buildings. The DRP comments have been considered in detail and the final design
has not been referred to the Panel as it is felt it still would not adequately address their
concerns. The alternative built form that could be considered would be one single building
on the site which is not considered the best design solution from a planning and design
perspective. The two built forms substantially improve the amenity of apartments
especially fronting Princes Highway as these are dual aspect apartments with two
balconies and acoustic impacts are substantially improved by this layout and arrangement.


The overall design changes to the front façade facing Princes Highway create a more
harmonious and balanced building with strong, defined bays. There are several
additional design changes that could be implemented to improve the aesthetics and
visual appearance of the building and these could be conditioned if consent was to be
granted. These issues are addressed in more detail in the SEPP 65 (ADG Table)
section of the report.

Kogarah Development Control Plan 2013 (KDCP)
21. The provisions of Part B (General Controls) and Part D1 (Development in the B1
Neighbourhood Centres and B2 Local Centre zones) and Part D2 (Commercial Locality
Guides) are applicable to this development as the site is located within the Blakehurst
precinct. A detailed assessment of compliance with these provisions is outlined later in this
report.
22. The built form in general is considered to be an acceptable urban design and planning
response for this Site subject to the reconsideration of other issues (i.e. tree retention and
the treatment and transition of the scale and form of the building at the rear). The proposal
generally satisfies the applicable provisions contained within the Kogarah Development
Control Plan (KDCP).
Submissions
23. In response to the public exhibition period, nine (9) submissions were received, in addition
to a submission containing 39 signatories. The final amended plans were renotified and
generated a further three (3) submissions. The issues raised in the submissions have
been summarised as follows:


Development exceeds permitted maximum building height and will establish a poor
precedent for future development. The development is considered to be an
overdevelopment of the site in terms of bulk and scale, and is not compatible with the
low density character of surrounding development.
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The proposed scale and form of the development will detrimentally affect the small
scale residential properties immediately to the west along Water Street and the
development will overlook and overshadow these neighbouring homes.
Traffic impacts:
o
Significant traffic impacts will be created by the development on the surrounding
road network. Existing traffic is extremely congested at the Water Street
intersection and the development creating in excess of 121+ vehicles will
increase this congestion and cause significant delays and traffic queuing.
o
The traffic report prepared with the DA is not accurate and has referred to the old
petrol station on the site which has not been in operation for over 10 years.
o
The driveway entrance on Water Street is not located in an appropriate position
as traffic is already queued up in this area in peak hours.
o
Water Street is too narrow to accommodate a development of this scale;
o
The development would impact upon the existing commuter/customer car park
on Water Street as there would be no car parks available as they would be used
by residents of the development;
o
That the carpark on Water Street would be occupied by residents of the
development and there would be no spaces available for customers of the
nearby businesses as the Princes Highway is already a clearway along that
section of road;
o
That the development will require the closure of the pedestrian footpath on
Princes Highway, how will customers parking in the Water Street carpark access
the business along Princes Highway – there is no alternative access.

24. These issues have been addressed in greater detail later in this report.
Conclusion
25. Having regard to the matters for consideration Section 4.15 and Section 4.16(1)(a) of the
Environmental Planning and Assessment Act 1979 and following a detailed assessment of
the proposed application, DA2017/0408 is recommended for refusal as insufficient
information has been provided. The reasons for refusal are referenced as the end of this
report.
Report in Full
Site and Locality
26. The subject site comprises of four (4) allotments which are legally identified as follows;
 655 Princes Highway – Lot 4 DP 13988
27. This site has an area of 673.7sqm and contains a traditional two storey commercial brick
and fibro building with a detached garage structure at the rear. The property has a formal
driveway along the northern side providing direct vehicular access to the rear of the site
from Princes Highway.
The site is regular in shape with a frontage of 13.41m to Princes Highway and depth of
49.96m.
 659 Princes Highway – Comprises of Lots 29, 30 and 31 in DP 1246418
28. These three (3) allotments have respective areas of 654.7sqm, 624sqm and 597sqm.
Each allotment has a restriction on their title identifying parts of the front of the site as an
area to be acquired by RMS and dedicated as public road under Section 10 of the Roads
Act, 1993 after any construction is completed on site. The proposal has been designed to
consider the required RMS dedications and RMS have confirmed formally that no
objection is raised to the proposed development subject to the imposition of conditions.
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29. These sites are currently vacant (previously the site accommodated a Service Station) with
some small insignificant features on each such as a few low brick retaining walls. The
most significant feature is the Sydney Blue Gum Tree which I located along the south west
corner of the site.
30. Combined the site has a frontage of some 52.08m and varying depths of 47.99m to Water
Street and 49.96m along the northern boundary with a total site area of 2,549.4sqm. The
whole site has a gradual fall from the rear (west) to the front (east) by approximately 2m.

Photo 1: Subject sites when viewed from Water Street

To the east
31. Immediately to the east of the site is a Service Station located on the corner of Princes
Highway and Bunyala Street, together with Todd Park.

Photo 2: Properties to the east of the site including Todd Park

To the west
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32. Immediately to the west are a series of lower scale residential properties comprising
predominantly of single and two storey dwelling houses and dual occupancy
developments.
33. 3, 5 and 7 Water Street are a series of detached single storey dwelling houses with 1
Water Street located on the corner of Water and Vaughan Street comprising of a two
storey detached dwelling house.
34. The properties along Vaughan Street at the rear of the subject site being 12, 14 and 16
Vaughan Street comprise of single storey detached weatherboard cottages.

Photo 3: 5 and 7 Water Street immediately to the west of the site

To the north
35. Properties immediately to the north comprise of mixed uses and commercial/retail
tenancies which form part of the small Blakehurst Neighbourhood commercial centre.
36. This small scale centre comprises of a variety of shops and commercial/retail premises
including two storey modern style shop top housing developments.
37. 621-635 Princes Highway comprises of a newly constructed and completed seven (7)
storey “shop top housing” development which was approved on 11 May 2017
(DA2016/0157).
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Photo 4: 655 Princes Highway and adjoining retail/commercial properties to the north within the small
Blakehurst Commercial centre.

To the south
38. To the south of the site is Church Street Reserve which includes a designated public car
park which accommodates some thirty (30) car parking spaces that are accessed off
Water Street and Church Street.
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Photo 5: Public car parking area to the south with access off Water Street and Church Street

Photo 6: Church Street Reserve to the south

39. The immediate locality comprises of a variety and diversity of land uses. The site is well
located and accessible to a variety of large areas of open space including Carss Park and
Todd Park and retail/commercial uses although the neighbourhood centre at present does
not include a shopping centre or supermarket of a viable scale and size to accommodate
the local community.
40. The proposed development includes a large retail/commercial tenancy which could
introduce this land use. Alternatively the newly constructed shop top housing development
at 621-635 Princes Highway may be able to accommodate or facilitate this use as it seems
some of its spaces are still vacant.
41. The site is within close proximity to bus stops which provide direct access to the larger
commercial centres such as Hurstville and Kogarah.
Proposal
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42. The amended proposal seeks approval for the amalgamation of the existing sites and
construction of a part six (6) part seven (7) storey “shop top housing” development and
“residential flat building” designed as two separate built forms containing a total of fifty (50)
apartments with two and a half levels of basement car parking accommodating one
hundred and eighteen (118) car parking spaces, with access off Water Street through a
service lane including roof top communal open space and associated landscaping and site
works at the property known as 655-659 Princes Highway, Blakehurst.
43. The proposal has been amended and its design and layout improved. More specific details
of the current design (based on Issue 3 plans) and layout are provided below.
Lower Basement Plan
 A total of fifty eight (58) car parking spaces allocated in the following way;
- 1 x visitor space No.11 which doubles up as a carwash bay.
- 57 x resident spaces (including 2 x accessible spaces, 2 x small car parking spaces
(No.s 111 and 115)
 A designated motorbike parking area
 Three (3) lift lobbies
 Garbage and recycling room
 Four (4) x Individual storage areas
 Electrical and plant and pump rooms and
 Fire stairs towards.
Upper Basement Plan
 A total of forty six (46) car parking spaces allocated in the following way;
- 10 x visitor spaces
- 8 x retail spaces
 28 x resident spaces (including 6 x accessible spaces)
 A designated motorbike parking area
 Secure bike storage room
 Bulky good storage area
 Rainwater tank
 Garbage and recycling room
 Three (3) lift lobbies
 Seven (7) x Individual storage areas
 Electrical and plant and pump rooms and
 Fire stairs.
Ground Floor Plan
 Vehicular access off the western side of the site via a newly designed service lane.
 Retail space No.1 with total GFA of 81sqm
 Retail space No.2 with a total GFA of 410sqm
 2 x formal lift lobbies off Princes Highway
 Loading Dock with associated garbage holding bay
 Lobby No.3 with access off Water Street
 Stormwater detention tank
 Bicycle Parking areas and
 A total of fourteen (14) car parking spaces allocated in the following way;
- 13 x retail spaces (including 1 x small car space and 1 x accessible space)
- 1 x residential space
Level 1 Plan
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Building 1 (facing Princes Highway)
- 3 x 2 bedroom apartments
- 1 x 3 bedroom apartment
Retail space No.3 with access off Water Street and includes a GFA of 35sqm
Forty one (41) independent residential storage spaces
Switch room, electrical substation
Three lift lobbies
Stormwater detention tank, switch room and plant rooms and
Central courtyard space and landscaped area with direct access off Water Street.

Level 2 Plan
 Building 1 (facing Princes Highway)
- 3 x 2 bedroom apartments
- 1 x 3 bedroom apartment
 Building 2 (rear building)
- 5 x 1 bedroom apartments
- 3 x 2 bedroom apartments
Level 3 Plan
 Building 1 (facing Princes Highway)
- 3 x 2 bedroom apartments
- 1 x 3 bedroom apartments

Building 2 (rear building)
- 3 x 1 bedroom apartments
- 2 x 2 bedroom apartments
- 2 x 3 bedroom apartments
Level 4 Plan
 Building 1 (facing Princes Highway)
- 3 x 2 bedroom apartments
- 1 x 3 bedroom apartment
 Building 2 (rear building)
- 1 x 1 bedroom apartments
- 3 x 2 bedroom apartments
- 1 x 3 bedroom apartment
 Three (3) separate garden terraces at the rear.
Level 5 Plan
 Building 1 (facing Princes Highway)
- 3 x 2 bedroom apartments
- 1 x 3 bedroom apartment
 Building 2 (rear building)
- 1 x 1 bedroom apartments
- 1 x 2 bedroom apartments
- 2 x 3 bedroom apartment
Level 6 Plan
 Building 1 (facing Princes Highway)
- 2 x 3 bedroom apartment
 Building 2 (rear building)
- 1 x 1 bedroom apartments
- 1 x 2 bedroom apartments
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- 2 x 3 bedroom apartment
Level 7 Plan
 Three (3) separate of communal rooftop terrace area for common use.
 Photovoltaic solar panels located on the roof of the rear building.
The proposed fifty (50) residential apartments comprise the following mix:
 11 x 1 bedrooms (22%);
 25 x 2 bedrooms (50%) and;
 14 x 3 bedrooms (28%)
Statutory framework
Environmental Planning and Assessment Act 1979 (EP&A) Act 1979
44. The proposal has been assessed and considered against the provisions of Section 4.15 of
the Environmental Planning and Assessment Act 1979 (EP&A Act), the objects of the
EP&A Act, and the principles of ecologically sustainable development as follows.
Objects of the EP&A Act
45. Consent authority is required to consider the objects in Section 1.3 of the EP&A Act when
making decisions under the Act. Council has considered the object of the EP&A Act in the
Table below and is satisfied that the proposal complies with all objects.
Table 1: Compliance with the objects of the EP and A Act
Objects of the EP&A Act
Proposal
Complies
The proposal results in the urban infill
Yes
(a) to promote the social and
development of a “shop top housing”
economic welfare of the
development and a “residential flat
community and a better
building” within this neighbourhood
environment by the proper
management, development business precinct that is currently in a
process of transition to medium density
and conservation of the
developments.
State’s natural and other
resources
The design considers the principles of
Yes
(b) to facilitate ecologically
sustainable development by ESD. The building has been designed
to comply with all BASIX commitments.
integrating relevant
economic, environmental,
and social considerations in
decision-making about
environmental planning and
assessment
The development has been designed to Yes
(c) to promote the orderly and
largely satisfy the key planning controls
economic use and
for this site. The built form as proposed
development of land
is considered to reflect the desired
future character for development within
the locality and for this precinct, subject
to some further design changes and
concurrences from government
agencies.
Yes
(d) to promote the delivery and The development does not
accommodate any affordable housing
maintenance of affordable
component as part of the scheme
housing
however it does include a mix of
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(e) to protect the environment,
including the conservation
of threatened and other
species of native animals
and plants, ecological
communities and their
habitats

(f) to promote the sustainable
management of built and
cultural heritage
(g) to promote good design
and amenity of the built
environment

(h) to promote the proper
construction and
maintenance of buildings,
including the protection of
the health and safety of
their occupants
(i) to promote the sharing of
the responsibility for
environmental planning and
assessment between the
different levels of
government in the State
(j) to provide increased
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accommodation styles and types with
eleven (11) smaller one bedroom units.
The site includes a large and significant
Sydney Blue Gum Tree. Although
sitting in isolation on the site it could be
considered to be part of the remnant
vegetation and part of the assemblage
of trees along Church Street Reserve
and if it forms part of this vegetation
then it could be considered to be part of
an EEC as the Sydney Blue Gum
Forest is identified as a Threatened
species. The Applicant has been
requested to provide an ecological
assessment of this tree and its
association with adjoining vegetated
areas. This report is forthcoming.
The Site is not a designated Heritage
Item nor is it located within a Heritage
Conservation Area.
This report assesses the proposal’s
design and amenity against SEPP 65,
the ADG Guidelines and KDCP.
Concerns were raised regarding the
design of the original scheme and first
set of amended plans. The massing,
bulk, scale and proportions of the
building were considered to be
unacceptable. The current set of
amended plans (Issue 3 plans) provide
more verticality and balanced
articulation to the front façade and
reconsideration of the massing and
reduction in scale by reducing the
height of the building. This is
considered to improve the visual
appearance of the building when
viewed from Princes Highway in
particular.
The proposal will achieve this object by
complying with Council’s recommended
consent conditions relating to the
construction phase of the development.

Yes

Yes
Yes

Yes

The proposal does not fall into the
category of regionally significant
development and therefore the
Georges River Local Planning Panel is
the consent authority.

Yes

The submissions section of this report

Yes
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opportunity for community
participation in
environmental planning and
assessment
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outlines Council’s public exhibition of
the proposal, including an assessment
and consideration of all public
submissions.
The original plans and final set of
amended plans were notified to
adjoining properties in accordance with
the advertising and notification
requirements of the KDCP.

Section 4.15 Assessment
46. In accordance with Clause 4.15 of the Act the following assessment has been conducted;
(1) Matters for consideration—general In determining a development application, a
consent authority is to take into consideration such of the following matters as are of
relevance to the development the subject of the development application:
(a) the provisions of:
(i) any environmental planning instrument
47. The proposal has been considered under the relevant statutory provisions as per below:
o Environmental Planning and Assessment Act 1979.
o Environmental Planning and Assessment Regulation 2000.
o Greater Metropolitan Regional Environmental Plan No 2 – Georges River Catchment
o State Environmental Planning Policy No 55 – Remediation of Land.
o State Environmental Planning Policy No 65 – Design Quality of Residential Apartment
Development.
o State Environmental Planning Policy (Building and Sustainability Index: 2004).
o State Environmental Planning Policy (Infrastructure) 2007.
o State Regional Environmental Plan No 2 – Georges River Catchment.
o State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017.
o Draft Environment State Environmental Planning Policy.
o Kogarah Local Environmental Plan 2012.
48. The development has been assessed against these provisions.
Draft Environment SEPP
49. The Draft Environment SEPP was exhibited from 31 October 2017 to 31 January 2018.
50. This consolidated SEPP proposes to simplify the planning rules for a number of water
catchments, waterways, urban bushland, and Willandra Lakes World Heritage Property.
The SEPP’s intent is to create a systematic and integrated approach for the protection and
management of the natural environment across the State.
51. Changes proposed include consolidating the following seven existing SEPPs:

State Environmental Planning Policy No. 19 – Bushland in Urban Areas

State Environmental Planning Policy (Sydney Drinking Water Catchment) 2011

State Environmental Planning Policy No. 50 – Canal Estate Development

Greater Metropolitan Regional Environmental Plan No. 2 – Georges River Catchment

Sydney Regional Environmental Plan No. 20 – Hawkesbury-Nepean River (No.21997)

Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005

Willandra Lakes Regional Environmental Plan No. 1 – World Heritage Property.
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52. The proposed development will not affect the intentions of the Draft SEPP in relation to the
management and protection of catchments, waterways, bushland or any protected areas.
However, there are a series of mature, established and significant trees on site that are
proposed to be removed and assessment of their condition and reasoning for their removal
needs to be accounted for as part of this assessment.
53. The application was accompanied by an Aboricultural Assessment report prepared by
TALC dated 2013. It acknowledged that there are six (6) trees existing on site, all of which
will be affected by the proposed development. Figure 5 below shows the location of all the
existing trees on site.

Figure 5: Location and siting of all existing trees on site (courtesy TALC, April 2014)

54. Tree No.1 is identified as a Sydney Blue Gum (Eucalyptus saligna) in all reports. This tree
is classified as mature, in fair condition with no diseases and good vigour. This is a large
and significant tree that provides a visual contribution to the immediate area. Much of the
contribution this tree makes is accentuated by the fact the site is vacant and as such this
feature is visually dominating.
55. The other five (5) trees on site are clustered and located on 655 Princes Highway. They
include a Cheese Tree (T2) in poor condition, Avocado Tree (T3) in poor condition, 2 x
Lemon Scented Gum Trees (T4 and T5) in fair condition and achieving heights of
approximately 18m and a Mango Tree (T6) which is in poor condition. The trees that are
rated poor are due to the supressed nature of the trees. The arborist assessment supports
the removal of these trees as “it is considered that the amenity the trees provide is
minimised due to the number of trees present within neighbouring lands and could be
replaced through the replanting of trees, shrubs and ground covers as part of landscape
works for the development”.
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56. An updated Arboricultural Report was provided to Council dated 6 February 2018 prepared
by TALC and provided some additional information as to why the Gum tree cannot be
retained. The reasoning is based on the location of the service lane and basement being
too close to the trunk of the tree/s, the Gum tree has “developed a spreading form due to
its open growing location with production of a predominately horizontal branching habit.
Pruning in accordance with 4373-2007 “Pruning of Amenity Trees” of the tree to
accommodate the elevation of development would remove 50% of the trees crown area
introducing an imbalance further impacting upon the trees structural integrity.” The Arborist
also believes the existing green environment will not be adversely affected by the removal
of this tree.
57. Council’s Landscape Officer has reviewed the Arborist assessments and considered the
visual qualities and character of the Sydney Blue Gum (Eucalyptus saligna) as significant
and the amenity offered by this tree is high. Despite this species sitting essentially on its
own it could form part of a remnant species as the site adjoins Todd Park and more
immediately the Church Street Reserve which are areas of open space and include a
number of trees that look to include similar species. The Scientific Committee, established
by the Threatened Species Conservation Act, has made a Final Determination to list the
Blue Gum High Forest in the Sydney Basin Bioregion, as a critically endangered ecological
community in Part 2 of Schedule 1A of the Biodiversity Act, and as a consequence omit
reference to the Blue Gum High Forest in Part 3 of Schedule 1 of the Act. Listing of
critically endangered ecological communities is provided for by Part 2 of the Act. This tree
may form part of an assemblage of trees that make up the EEC located at Todd Park or
Church Street Reserve. Due to the potential significance of this tree the Applicant has
been requested to prepare and submit an Ecological report which will detail the importance
and provide a detailed assessment of the tree in respect to its immediate setting and
current condition.
58. Cumberland Ecology has prepared an Ecological assessment of the proposed tree with
their report dated 7 February 2020. One of the key findings of the report confirms that the
tree in question is not a Eucalyptus saligna (Sydney Blue Gum) but in fact a Eucalyptus
grandis (Flooded Gum). There is a fine distinction between the two species based on the
fruit characteristics. The report states that the “Eucalyptus grandis (Flooded Gum) is
distinct from Eucalyptus saligna (Sydney Blue Gum) in having fruit with four to five
(predominately five) broad-triangular, incurved valves when dehisced. The latter species
consistently has fruit with four narrow-acuminate, erect valves when dehisced.”
59. The ecological assessment has made a detailed assessment of the tree and its immediate
environment and made the following conclusions:







The tree in question was planted after 1943. In 1943 a structure was located where the
tree now exists (refer to Figure 7 below). It was individually planted.
This species is not endemic to the area and occurs more commonly in the North Coast
in taller wet forests or rainforest margins. “As such this species is not considered to be
naturally occurring within the subject land, or the adjoining Todd Park and Church
Street Reserve”.
OEH vegetation mapping has mapped an area of the Church Street Reserve as
Coastal Enriched Sandstone Dry Forest. This community is a tall open eucalypt forest
with an understorey of dry sclerophyll shrubs with ferns…it is commonly encountered
on the upper slopes and dry gullies of Sydney Urban Areas.
Trees and vegetation within Todd Park comprises of non-endemic species and exotic
species.
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Figure 7: Location and siting of all trees on site as existing (left) and in 1943 (right) (courtesy Cumberland
Ecology, February 2020)

60. Based on the conclusions of the Ecological assessment the existing tree does not form
part of a Threatened species, namely the Blue Gum High Forest and the tree is not
endemic to the area. Given these findings its removal is warranted and the provision of a
minimum of three (3) street trees along Water Street will compensate for the loss of some
existing vegetation on site.
61. Council’s Landscape Officer has reviewed this report and all the arboricultural
assessments conducted in association with this application. Like the Design Review Panel,
Council’s Landscape Officer does not support the removal of several trees across the site
and believes the assessments do not adequately justify their removal. This issue is
discussed in greater detail later in this report however in summary the following concerns
are raised;
 The existing trees on site are in very good condition and good vigour.
 The trees add to the visual quality and amenity of the streetscape and immediate area.
 The trees form part of an existing green corridor and canopy linkage.
 There is limited potential for compensatory planting across the site given the
development will not cater for any substantial deep soil areas.
 Trees No.1, 4 and 5 should be retained and form part of the redevelopment of the
site/s.
Greater Metropolitan Regional Environmental Plan No 2 – Georges River Catchment
62. The site is within the area affected by the Greater Metropolitan Regional Environmental
Plan No 2 – Georges River Catchment. The proposal, including the disposal of
stormwater, is considered to be consistent with the Council’s requirements for the disposal
of stormwater in the catchment. The site is not located within a flood prone area.
63. All stormwater from the development will be managed by the proposed stormwater system
and will be treated in accordance with Council’s Water Management Policy and would
therefore satisfy the relevant provisions of the Deemed State Environmental Planning
Policy – Georges River Catchment.
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64. Council’s Development Engineers have not raised any issues with the proposed method of
stormwater disposal subject to the imposition of standard conditions if approval is to be
granted.
State Environmental Planning Policy no. 55 – Contamination of Land (SEPP 55)
65. SEPP 55 applies to the land and Clause 7 stipulates that a consent authority must not
consent to the carrying out of any development on land unless it has considered matters
for consideration contained in Clause 7.
66. 659-661 Princes Highway, Blakehurst which comprises of three allotments used to be a
Caltex Service Station and in 2010 the site was formally remediated and site validation
works undertaken by Coffey Environment Pty Ltd. A Site Validation Report accompanies
the site which was prepared by Coffey Environments Pty Ltd and dated 30 September
2010.
67. Remediation of the site included the removal of the existing five (5) UST’s, associated
pipework and contaminated soils. Validation of the site was completed through the
collection and laboratory analysis of representative soil samples from excavation faces,
text pits and stockpiled soils. The report concluded that “the results of the site validation
program indicated that identified soil contamination has been excavated from the site and
the site validated”. Council’s Coordinator Environmental Health is satisfied with this
process.
68. The process of validation included soils excavated from the site which were stockpiled and
classified to enable either off-site disposal or on-site re-use. All stockpiled soils were
assessed as being suitable for re-use to backfill excavations on-site. Stockpiles were
disposed of as either General Solid Waste in accordance with the Waste Classification
Guidelines (NSW, DECC, 2009) or disposed of as Hazardous Waste. Imported fill soils
were similarly classified to ensure their suitability on site.
69. In terms of groundwater, tests found that most concentrations of the contaminants in the
water were within acceptable levels with the exception of traces of copper and zinc
captured in a few monitoring wells. Coffey stated that in relation to these contaminants
“concentrations of copper and zinc are considered likely to be representative of naturally
occurring concentrations in regional groundwater rather than on-site activities associated
with the former occupation of the site as a service station.”
70. The report concluded that “based on the results of soil and groundwater validation works,
Coffey Environments considers that the site has been remediated to a standard which
does not prevent the use of the property for any use expressly permitted under the current
zoning of the property which is 3(a) Business, permitting the development of child care
centres.”
71. In 2010 the site was zoned Business 3 (a) - Business (Local Centre) Zone pursuant to the
provisions of the Kogarah Local Environmental Plan 1998. The objectives of the zone were
to “provide opportunities for retail and other business development and to encourage multiunit housing to be developed in conjunction with businesses, where appropriate”. This
zone permitted a variety and mixture of land uses including residential uses, child care
centres and shop top housing. The KLEP 1998 was comprehensively updated in 2012 and
the Kogarah LEP 2012 zoned the site B2 Local Centre which is very similar to the previous
Business 3 (a) zone. The validation results would still be applicable to this zone as similar
uses are permissible.
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72. 655 Princes Highway includes a two storey traditional commercial building with a detached
brick garage structure at the rear. The historical uses associated with this site are unlikely
to generate any contamination but given it adjoined a Service Station some contaminants
could have infiltrated this site. The Applicant has approached EI Australia to prepare a
Detailed Site Investigation. On 7 February 2020 correspondence confirms that the
preparation of this report is ongoing and that it is unlikely that the site is contaminated
given the adjoining site has been remediated. At this stage with insufficient information in
relation to this matter it is unclear whether No.655 Princes Highway is suitable for its
intended land use and as such does not satisfy the provisions and requirements of SEPP
55.
Draft State Environmental Planning Policy – Remediation of Land
73. The Department of Planning and Environment (‘DPE‘) has announced a Draft Remediation
of Land SEPP (‘Draft SEPP‘) which will repeal and replace the current State
Environmental Planning Policy No 55—Remediation of Land (‘SEPP 55‘).
74. The main changes proposed include the expansion of categories of remediation work
which requires development consent, a greater involvement of principal certifying
authorities particularly in relation to remediation works that can be carried out without
development consent, more comprehensive guidelines for Councils and certifiers and the
clarification of the contamination information to be included on Section 149 Planning
Certificates.
75. Whilst the proposed SEPP will retain the key operational framework of SEPP 55, it will
adopt a more modern approach to the management of contaminated land.
76. As discussed above the proposal fails to satisfy the provisions of SEPP 55 and therefore
will also fail to satisfy the provisions of the Draft Remediation of Land SEPP.
State Environmental Planning Policy – Building Sustainability Index BASIX– 2004 (SEPP
BASIX) 2004
77. The objectives of this Policy ensure that the performance of the development satisfies the
requirements to achieve water and thermal comfort standards that will promote a more
sustainable development.
78. A current BASIX (Building Sustainability Index) certificate No.999501M was prepared and
is dated 21 February 2020 which assesses the most recent set of amended plans (Issue 3)
against the provisions of BASIX and found the proposal to be compliant.
State Environmental Planning Policy – Infrastructure 2007 (SEPP) Infrastructure 2007
79. The aim of the Policy is to facilitate the effective delivery of infrastructure across the State.
Clause 101 (Development with frontage to a Classified Road)
80. Division 17, Subdivision 2 of the Infrastructure SEPP relates to Development that is in or
adjacent to road corridors and road reservations. The Pacific Highway is a Classified Road
and in accordance with Clause 101 concurrence from the Roads and Maritime Services
Authority (RMS) is required.
81. The original application was referred to RMS and the agency’s initial response on 24
October 2017 stated that “The subject property is affected by the proposed Princes
Highway from King Georges Road to Torrens Street Tidal Flow Removal Project, as
shown in PINK on the attached Sketch – "5R4948".
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However, Roads & Maritime would raise no objections on property grounds to the
submitted application provided any new building or structures (other than pedestrian
footpath awnings), together with any improvements integral to the future use of the site,
are erected clear of the land required for road (unlimited in height or depth).
The submitted proposal does not comply with the Roads and Maritime requirement that
any proposed improvements (including buildings & structures) in respect of a development
application must be clear of the land required for road (unlimited in height or depth). Roads
and Maritime would be prepared to further consider the subject application upon receipt of
amended plans that clearly show all proposed buildings & structures, together with any
improvements essential to the future use of the site are not within the land required for a
road (unlimited in height or depth).”
82. RMS have acquired small sections of the front of 659 Princes Highway for road widening
purposes (refer to the most up to date Survey plan provided at figure 4). The original
design did not facilitate or include the road dedication. RMS in its response also provided
the applicant with detailed plans of the proposed road works and associated design that is
required to be accommodated by any development on the subject site (refer to plan at
Figure 8).
83. The most recent amended plans (Issue 3) have included the design changes and
acquisition requirements of the RMS in accordance with their requirements. These plans
were referred to RMS. To date no response has been received and formal concurrence
from RMS is required in accordance with the Infrastructure SEPP provisions. As such
Clause 101 of the Infrastructure SEPP has not been satisfied.

Figure 8: RMS Design Plan for the road dedication at the subject site (courtesy RMS, 2018)

Clause 102 (Impact of road noise or vibration on non-road development)
84. Clause 102 of the Infrastructure SEPP relates to impact of road noise or vibration on nonroad development. This clause applies to development for any of the following purposes
that is on land in or adjacent to the road corridor for a freeway, a tollway or a transit way or
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any other road with an annual average daily traffic volume of more than 20,000 vehicles
(based on the traffic volume data published on the website of RMS) and that the consent
authority considers is likely to be adversely affected by road noise or vibration on
residential accommodation.
85. Princes Highway generates traffic volumes of over 40,000 vehicles daily near the subject
site and as such the development will need to consider these acoustic impacts. A Noise
Impact Assessment was prepared by Acoustic Logic and dated 4 September 2017.
Although the development scheme has been redesigned the built form and general layout
has remained unaffected and the original acoustic report and its findings is considered to
still be applicable to the currently amended scheme. The main acoustic standards that
need to be met by the development are stipulated in both the KDCP and the Infrastructure
SEPP. Clause 102(3) of the Infrastructure SEPP states the following;
If the development is for the purposes of residential accommodation, the consent authority
must not grant consent to the development unless it is satisfied that appropriate measures
will be taken to ensure that the following LAeq levels are not exceeded:
(a) in any bedroom in the residential accommodation—35 dB(A) at any time between 10
pm and 7 am,
(b) anywhere else in the residential accommodation (other than a garage, kitchen,
bathroom or hallway)—40 dB(A) at any time.
86. Noise monitoring was conducted on site with three (3) acoustic monitoring locations
selected being one location point being the closest point along the boundary with 7 Water
Street, the front of the site along the Princes Highway frontage and one central location
(refer to Figure 9 for exact locations). Loggers reported anticipated background noise
impacts (predominantly attributed to traffic noise) exceeding 72dB(A) for a 24 hour period.
The report concluded that noise transmission through window and door openings is the
greatest whilst transmission will not be significant through masonry elements.

Figure 9: On site noise logger locations (courtesy Acoustic Logic, 2017)
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87. In order for the proposal to comply with the required standards, some additional
construction treatments and finishes will be required to reduce acoustic impacts internally
within apartments. Construction measures to be implemented include double glazing to
windows, increasing door thicknesses and seals, specific requirements for roof design and
materials. The recommendations of the acoustic report will be included as a condition if
consent was recommended.
88. In relation to mechanical ventilation the report states that “With respect to natural
ventilation of the dwelling, the NSW Department of Planning document “Development near
Busy Roads and Rail Corridors - Interim Guideline” dictates that:
If internal noise levels with windows or doors open exceed the criteria by more than
10dB(A), the design of the ventilation for these rooms should be such that occupants can
leave windows closed, if they so desire, and also to meet the ventilation requirements of
the Building Code of Australia.”
89. On that basis with windows open, the allowable internal noise goal of 10dB(A) higher than
when the windows are closed is permitted and this translates to an allowable level of
45dB(A) in bedrooms and 50dB(A) in living rooms. Internal spaces within the rear building
facing Water Street will achieve the levels as these spaces will be screened and buffered
by the front building, however, habitable spaces facing Princes Highway will exceed the
noise limits and will need to rely on mechanical ventilation. The building has been
designed to consider the impacts of noise from Princes Highway and as a result the
Applicant has created “winter gardens” or enclosed balconies in the form of sunrooms.
90. These spaces adjoin the living room and bedrooms to some apartments at most levels.
These spaces could potentially improve the internal amenity of spaces within apartments
but they will impact on the visual bulk and appearance of the building when viewed from
the Princes Highway. In addition, these elements need to be included as floor space in
accordance with the Gross Floor Area (GFA) definition within the KLEP. There are a
number of concerns with the design of these areas, namely;


The enclosed balconies are divided (partitioned) into two separate spaces being a
“winter garden” and an “enclosed balcony” which reduces the size and limits the
functionality of the space.



The enclosed balconies become protrusions to the built form and increase the visual
bulk.



The disadvantage to the design is that there is additional glazing required and limits the
opportunity to have access to an open style balcony, even if most of the time the
internal spaces may rely on mechanical ventilation. Flexibility in the use of this space is
restricted.



The spaces may assist in improving noise transmission but the reliance on mechanical
ventilation is not reduced by the implementation of these enclosed balconies.



Most of the apartments facing Princes Highway have a dual orientation with a small
balcony off the Princes Highway frontage and the rear of the units looking into the
central courtyard.

91. For the reasons noted above, it is not considered that these design features add value to
the design nor do they improve internal amenity of the apartments. It is suggested if
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approval is considered that a condition be imposed that the “enclosed balconies” are
opened up and not enclosed with the winter gardens to remain. This will further improve
the visual appearance of the façade and create indentations in the building which will
reduce the visual bulk and improve articulation.
92. The noise transmission impacts and reliance on mechanical ventilation will remain the
same as anticipated by the acoustic report. In order to minimise impacts of noise
transmission to adjoining residential properties to the west, and if the development is
recommended for approval a condition will require the location of mechanical ventilation to
be sensitively sited away from common residential boundaries. In addition a condition
should require validation and certification that the recommendations of the acoustic report
have been implemented prior to the issuing of an Occupation Certificate.
Clause 103 (Excavation in or immediately adjacent to corridors)
93. The proposed development relies on two levels of basement parking which amounts to
over 6m of excavation along all boundaries. Given the extent of earthworks, Clause 103 of
the Infrastructure SEPP is relevant to consider. Subclause 2 of the SEPP states that;
“Before determining a development application (or an application for modification of a
consent) for development to which this clause applies, the consent authority must—
(a) give written notice of the application to RMS within 7 days after the application is
made, and
(b) take into consideration—
(i) any response to the notice that is received within 21 days after the notice is
given, and
(ii) any guidelines that are issued by the Secretary for the purposes of this clause
and published in the Gazette, and
(iii) any implications of the ground penetration for the structural integrity of the road
or project, and
(iv) any cost implications for the road or project of the ground penetration.
(3) The consent authority must provide RMS with a copy of the determination of the
application within 7 days after the determination is made.”
94. RMS has not provided formal concurrence to the development and to date the proposal
fails to satisfy Clauses 101 and 103 of the Infrastructure SEPP.
Clause 86 (Excavation in, above, below or adjacent to rail corridors)
95. Whilst the development is not adjoining a rail corridor in accordance with Clause 86 of the
Infrastructure SEPP it adjoins rail infrastructure and assessment in accordance with
Clause 45 is required.
96. This section of the Princes Highway includes a 33kV High Voltage Aerial Transmission
Line which immediately adjoins the proposed development and is operated by RailCorp.
97. RailCorp has provided State Rail with delegation to act as the electricity supply authority
and to process the review for this development application which adjoins the rail electricity
power line. State Rail required the following information from the Applicant;


Cross Section drawing showing the proposed development in relation to the Sydney
Trains electrical asset, including: ground surface, sub soil profile, electrical asset (High
Voltage aerial line/conductors and pole); proposed basement excavation and structural
design. All horizontal and vertical measurements must be accurate to Sydney Trains
satisfaction.
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Pending review of the above cross section, Sydney Trains may also require a blow-out
report for review. The blow-out report must show the proposed development in relation
to the Sydney Trains electrical asset, blow-out design and calculations, and compliance
with all relevant Safety and Electrical Standards including AS7000 and ISSC 20, Work
Cover requirements and the Safe Approach Distances (SADs) in the Sydney Trains
Document titled “SMS-06-GD- Working Around Electrical Equipment”. In addition, the
report must take into account the construction methodology for the proposed
development, including unloading of building materials and/use of equipment.

98. The Applicant provided the additional information to satisfy State Rail standards and
therefore should not adversely impact upon the electrical asset. However, to date their
concurrence has not been received and therefore the proposal does not satisfy the
provisions of Clause 86 of the Infrastructure SEPP.
99. On the 4 February 2020 State Rail confirmed that they were still in the process of
assessing the information. The one issue State Rail raised was the scheduling of proposed
construction works at the site and timing of the RMS Tidal Flow road works. If HV (high
voltage) lines are still active when works are to begin on site that will influence the need for
any isolation of the Sydney Trains/RailCorp lines. If the lines are already removed by RMS
when the development site works begin, then there is no need for isolation. Further
correspondence received by Council on 6 February and on 13 February 2020 confirmed
State Rail has progressed the matter, however are waiting on the Applicant to address the
additional plans and documentation that is required.
100. To date no conditions or formal concurrence has been provided. Given the technical
issues, concurrence in this case cannot be assumed.
Subdivision 2 Development likely to affect an electricity transmission or distribution network
101. Clause 45 of the Infrastructure SEPP applies to development that “involves penetration of
ground within 2m of an underground electricity power line or an electricity distribution pole
or within 10m of any part of an electricity tower or within or immediately adjacent to an
easement for electricity purposes (whether or not the electricity infrastructure exists), or
immediately adjacent to an electricity substation, or within 5m of an exposed overhead
electricity power line”
102. The application was referred to Ausgrid for comment in accordance with the requirements
of Clause 45(2) of the Infrastructure SEPP. On 13 October 2017 Ausgrid raised objection
to the proposed development on the following grounds;
“Proximity to Existing Network Assets - Overhead Powerlines
There are existing overhead electricity network assets in Princes Highway and Water
Street.
The proposed awning over the Princess Hwy footpath area extends into Ausgrid’s pole
allocation area. The drawing shows the awning as being cut out around the existing poles
however; when these poles need to be replaced the new pole is typically replaced
approximately 2m away from the existing pole in the same alignment. The proposed
awning will significantly impact on Ausgrid's ability to replace these poles when required.
Safework NSW Document – Work Near Overhead Powerlines: Code of Practice, outlines
the minimum safety separation requirements between these mains/poles to structures
within the development throughout the construction process. It is a statutory requirement
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that these distances be maintained throughout construction. Special consideration should
be given to the positioning and operating of cranes and the location of any scaffolding.
The “as constructed” minimum clearances to the mains should also be considered. These
distances are outlined in the Ausgrid Network Standard, NS220 Overhead Design Manual.
The proposed development may encroach the statutory clearances of nearby powerlines
as per the requirements set out in AS7000 and Ausgrid Standard NS220.
The developer is required to either:
• Engage an Accredited Service Provider Level 3 (ASP3) to confirm that the
development does maintain the statutory clearances to the powerlines (this must
include wind impacts), or
• Make suitable arrangements to have powerlines relocated so that statutory clearances
are not encroached.”
103. In order to address and satisfy Ausgrid requirements, the overhead power lines would
require relocation to allow for minimum safety clearances and sufficient clearance
distances will need to be maintained in perpetuity. The Applicant has prepared a report by
a Level 3 service provider (Shelmerdines) which states that State Rail power lines and
Ausgrid power lines are to be located below ground. Although it seems that the revised
layout will not impact on the location of the one existing Ausgrid pole at the northern end of
the sites and the proposed setback from this pole and cabling comfortably exceeds
Ausgrid’s requirements. Formal confirmation that this arrangement is satisfactory from
Ausgrid has not been received.
State Environmental Planning Policy – Vegetation in Non-Rural Areas 2017 (Vegetation
SEPP)
104. The State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 replaces
Clause 5.9 of KLEP 2012 (Preservation of Trees and Vegetation).
105. The intent of this SEPP is “to protect the biodiversity values of trees and other vegetation
in non-rural areas of the State, and to preserve the amenity of non-rural areas of the State
through the preservation of trees and other vegetation”.
106. The tree initially identified as a Sydney Blue Gum tree which has since been formally
identified as a Flooded Gum by the Ecological Assessment confirmed that this tree is not a
threatened or endangered species (EEC).
State Environmental Planning Policy No. 65 – Design Quality of Residential Flat Buildings
(SEPP 65)
107. SEPP 65 is applicable to the proposed development and the extent to which the proposal
complies with the controls and principles of the SEPP and the Apartment Design Guide
are outlined in the tables below.
Table 2: Compliance with Part 1 - Application of SEPP 65
Clause
Standard
Proposal
3. Definitions
Complies with definition of The proposed
“Residential Apartment
development complies
Development” (RAD) and
with the definitions.
“Shop top housing”

Complies
Yes
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4. Application of
Policy

5. Development
Applications

Development involves the
erection of a new RFB,
shop top housing or mixed
use development of (at
least 3 storey’s and the
building contains more
than 4 dwellings)
Design verification
statement provided by
qualified designer
Registered Architect Name
and Registration No.
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The proposal is for the
erection of a new
residential flat building
and shop top housing
development which
satisfies the definition of
the policy.
A Design Verification
Statement has been
provided by Registered
Architect Peter Dunn
(Nominated Architect
No.4470).

Yes

Yes

108. Council’s Design Review Panel considered the original design on the 17 November 2017
and later reviewed the first set of amended plans at its meeting held on 12 September
2019.
109. The Panel raised concerns regarding the design and built form of the development on both
occasions. A detailed Request for Information (RFI) letter was sent to the Applicant on 24
September 2019 highlighting outstanding design issues focusing on the need to address
the visual appearance and improve the design of the building.
110. Other issues raised included the non-compliance with the height and it was made clear
that Council cannot support the degree of non-compliance and that the bulk and scale of
the development needs to be reconsidered. In addition, the Applicant was requested to
address the issue of removing the Sydney Blue Gum Tree (as it was identified at the time)
and to outline the intention and purpose of the proposed Service Lane.
111. The Applicant modified the proposal and the final set of amended plans were not
presented to the Design Review Panel (DRP) as the plans did not alter the built form and
massing of the development and therefore did not address the main concerns of the
Panel. It is Council’s assessing staffs opinion that the current plans improve the overall
appearance and presentation of the building and reasonably address the issues of
statutory non-compliance. Table 3 below summarises the DRP comments. Comments in
italix reflect the Panel’s initial comments and those in bold reflect the Panel’s comments in
regard to the first amended scheme.
Table 3: Compliance with Part 2 - Design Quality Principles under SEPP 65
Principle
Panels Comments
Council’s comments
On both occasions the Panel
Context and
The proposal is for a major
felt that the proposed built
Neighbourhood
mixed use development of
form which proposes two
character
eight (8) levels to the
distinct buildings separated
Good design responds
highway and six (6) levels
by a central courtyard is not
and contributes to its
Water Street and the rear of
considered to be an
context. Context is the
the site. The form of the
appropriate design solution
key natural and built
proposal creates a very
for the site and an alternate
features of an area, their substantial building element
built form should be
relationship and the
which in future will be
character they create
replicated to some degree on investigated.
An alternative design could
when combined. It also
nearby sites along the
be to create one traditional
includes social,
highway.
building at the site similar to
economic, health and
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the form reflected at 621-635
Princes Highway (north of the
site). The built form at this
site is one L-shaped building
with a rear area of open
space. This site has the
benefit of three road
frontages and adjoins a
laneway to the rear which
provides additional
separation distances.
The proposed building form is
considered to be a
reasonable design response
for this site as it creates a
rear service lane which could
provide benefits for the future
The proposal has been
redevelopment of sites to the
resubmitted with an
north and the central
increased setback to the
courtyard establishes
Princes Highway. This
impacts significantly on the apartments with a dual
aspect and will have better
courtyard which is greatly
amenity than single aspect
reduced in width,
apartments especially
especially at its southern
fronting the Princes Highway.
end. Now, the proposal is
The issue of tree retention
plagued by building
has been addressed earlier in
separation and privacy
this report. The Panel on two
issues across an
occasions have accepted
inadequately sized
additional height along the
courtyard and to sites on
the west. Together with the corner of the site however the
exceedance in the height of
issues around the
habitable areas is not
aforementioned trees and
supported by Council Officers
unresolved lane proposal,
and the Applicant has
the proposed courtyard
amended the design and
typology appears not to
reduced the height and scale
work. The Panel
so that the encroachment is
recommends that
minimal and only affects the
alternative built form
lift overrun and the roof top
options are investigated.
area of communal open
space.
As proposed development
largely complies with the LEP The Panel also requested the
retention of the existing
height control except for the
significant trees. Council’s
corner element which
Landscape Officer has
exceeds the control, but is
assessed and considered the
considered to be acceptable
due to lack of offsite impacts. condition of the trees. It is
agreed that the trees are
It appears that the 8 storey attractive and significant.
Council’s Landscape Officer
“corner element” now
does not support the removal
extends for roughly 70
of a series of trees across the
percent of the Princes

The building form fits more
comfortably with the highway
frontage than the adjacent
sites on Water Street. A
Responding to context
central courtyard with
involves identifying the
desirable elements of an perimeter development is
area’s existing or future proposed. The courtyard itself
is highly complex in its
character. Wellplanning and would provide
designed buildings
respond to and enhance visual amenity, but very
the qualities and identity limited use as a communal
of the area including the space. The proponent argues
that adequate levels of solar
adjacent sites,
access can be provided to all
streetscape and
units.
neighbourhood.
environmental
conditions.

Consideration of local
context is important for
all sites, including sites
in established areas,
those undergoing
change or identified for
change.
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Highway elevation. This is site.
not acceptable to the Panel. The Panel suggested that to
address some of the issues
In order to address the major some additional height may
be able to be captured.
concerns (tree retention and
vehicle access in particular) it Council Officers do not
encourage the utilization of
would be necessary to
any additional height for
address the following:
habitable areas. The latest
amended design reduces the
 Retention of at least the
height of the development
most significant tree
and now the only
adjacent to Water Street
encroachments are the lift
 Provision of service
overruns and some areas of
access from service lane
communal open space
(possibly with turntable),
located on the roof.
rather than as proposed
The proposed service lane
from Water Street
has been retained and could
 Provision of parking
offer an alternative point of
access either from
access to properties further to
dedicated service lane or
from Water Street north of the north and remove access
off Princes Highway.
the tree to be retained
 Possible relocation of units The latest plans aim to
lost due to tree retention to address and satisfy the RMS
and State Rail requirements.
the east corner of Water
Access to rooftop open space
Street and the highway
(this will cause penetration is provided at both buildings
and every central lobby area
through the height plane,
provides access to the roof.
however it is considered
that no unacceptable
impacts should result)
 The RMS requires an
increased setback to the
highway from the corner
Water Street. This needs
to be clearly understood
and complied with.
 Access to roof top
communal space from all
buildings (see
 comments below under
‘Social issues’ and
‘Landscape’)
In order to resolve these
issues it is considered that
some additional height in
excess of the LEP height
control would be reasonable
on the highway frontage
block, provided that other
issues are resolved and the
design complies with the FSR
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control.
These issues have not
been adequately addressed
and require resolution as
set out above.
The proposal is for a major
Built Form and Scale
Good design achieves a mixed use development of
eight (8) levels to the
scale, bulk and height
highway and six (6) levels
appropriate to the
existing or desired future Water Street and the rear of
the site. The form of the
character of the street
proposal creates a very
and surrounding
substantial building element
buildings.
which in future will be
Good design also
achieves an appropriate replicated to some degree on
nearby sites along the
built form for a site and
the building’s purpose in highway.
terms of building
alignments, proportions, The building form fits more
comfortably with the highway
building type,
frontage than the adjacent
articulation and the
manipulation of building sites on Water Street. A
central courtyard with
elements.
perimeter development is
The appropriate built
proposed. The courtyard itself
form defines the public
is highly complex in its
domain, contributes to
planning and would provide
the character of
streetscapes and parks, visual amenity, but very
including their views and limited use as a communal
space. The proponent argues
vistas, and provides
that adequate levels of solar
internal amenity and
access can be provided to all
outlook.
units.

The increased setback to
Princes Highway has been
required by the RMS who
have acquired a section of
the front of the site for road
widening. The amended
plans reflect the requirements
of the RMS.

The central courtyard is
irregular in shape with the
central section achieving an
average separation distance
of some 9m with a lesser
separation distance at the
entry to this space between
Lobby 2 and 3 of some 6m.
Further to the north this area
opens up to become larger
and have a separation
distance of over 12m. This is
generally considered
acceptable as the perspective
of the space opening up to
the north will provide a
greater sense of space and
separation. The intention is to
landscape this area and
create an attractive space
with mounds and planter
The proposal has been
boxes as well as seating and
resubmitted with an
a large water feature. Despite
increased setback to the
the separation distances
Princes Highway. This
impacts significantly on the being less than the 12m
requirement along the
courtyard which is greatly
southern side this space is
reduced in width,
still functional and the units
especially at its southern
have been designed so there
end. Now, the proposal is
is no opportunity for
plagued by building
overlooking between units.
separation and privacy
The Panel supported an
issues across an
exceedance in the height of
inadequately sized
the building however Council
courtyard and to sites on
the west. Together with the Officers will not support any
habitable area above the
issues around the
height limit. The current
aforementioned trees and
amended plans have
unresolved lane proposal,

Georges River Council – Local Planning Panel Thursday, 5 March 2020

Page 35

removed a level of the
building and this involves
deleting three (3) apartments.
This reduces the physical
scale and height of the
building and now only the lift
overruns exceed the height.
In respect to the proposed
As proposed the
service Lane, the Applicant
development complies with
the LEP height control except has justified its design and
purpose for the following
for the corner element which
reasons;
exceeds the control, but is
considered to be acceptable
 It aims to assist in
due to lack of offsite impacts.
facilitating the future
redevelopment of sites
It appears that the 8 storey
that are isolated and have
“corner element” now
no rear lane access to the
extends for roughly 70
north.
percent of the Princes
 Alternate access to the
Highway elevation. This is
basement can be provided
not acceptable to the Panel.
and the retention of the
tree achieved however the
In order to address the major
access point would be
concerns (tree retention and
sited closer to the east
vehicle access in particular) it
and this could affect the
would be necessary to
intersection with Princes
address the following:
Highway. The access
point would be located too
 Retention of at least the
close to the intersection
most significant tree
and queuing and conflicts
adjacent to Water Street
could occur.
 Provision of service
Communal open space on
access from service lane
the roof has been integrated
(possibly with turntable),
as part of the most recent
rather than as proposed
changes.
from Water Street
 Provision of parking
access either from
dedicated service lane or
from Water Street north of
the tree to be retained
 Possible relocation of units
lost due to tree retention to
the east corner of Water
Street and the highway
(this will cause penetration
through the height plane,
however it is considered
that no unacceptable
impacts should result)
 The RMS requires an
increased setback to the
highway from the corner
the proposed courtyard
typology appears not to
work. The Panel
recommends that
alternative built form
options are investigated.
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Water Street. This needs
to be clearly understood
and complied with.
 Access to roof top
communal space from all
buildings (see comments
below under ‘Social
issues’ and ‘Landscape’)

Density
Good design achieves a
high level of amenity for
residents and each
apartment, resulting in a
density appropriate to
the site and its context.
Appropriate densities
are consistent with the
area’s existing or
projected population.
Appropriate densities
can be sustained by
existing or proposed
infrastructure, public
transport, access to
jobs, community
facilities and the
environment.

Sustainability
Good design combines
positive environmental,
social and economic
outcomes.
Good sustainable
design includes use of
natural cross ventilation
and sunlight for the

In order to resolve these
issues it is considered that
some additional height in
excess of the LEP height
control would be reasonable
on the highway frontage
block, provided that other
issues are resolved and the
design complies with the FSR
control.
These issues have not
been adequately addressed
and require resolution as
set out above.
The density as proposed is
marginally above the LEP
2.5:1 control. This needs to
be reviewed in the context of
addressing the
recommendations above.
With the required RMS
setbacks and complex
challenges raised by the
existing trees and the rear
lane it appears that the
density proposed is not
able to be achievable on
the site.

Subject to BASIX, however it
is expected that a
development of this scale
would exhibit best
sustainability initiatives
including: Rainwater harvesting and
reuse
 Deep soil planting

The current amended plans
have reduced the density of
the development and
removed a further three (3)
apartments which existed on
the top level of the building.
The GFA calculation has
been confirmed and the
development in its amended
form complies with the
maximum FSR of 2.5:1 with a
GFA of 6,294sqm which
amounts to an FSR of 2.47:1.
This calculation includes the
winter gardens and enclosed
balconies.

The proposal includes an
updated BASIX Certificate
which confirms compliance.
The latest set of amended
plans have significantly
improved the environmental
outcomes and improved
sustainability for the future of
the scheme by including a
series of photovoltaic solar
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amenity and liveability of
residents and passive
thermal design for
ventilation, heating and
cooling reducing
reliance on technology
and operation costs.
Other elements include
recycling and reuse of
materials and waste,
use of sustainable
materials and deep soil
zones for groundwater
recharge and
vegetation.

 Solar energy capture
 Reuse of stormwater from
toilet flushing
It is noted by the Panel that
the revised proposal is
liable to create a very dark
courtyard with limited
amenity and/or landscape
potential. The proposal
does however provide
useful roof top communal
open space and solar
collectors on one of the
buildings.
The scheme does not retain
the significant existing
trees which is very
negative environmental
outcomes.
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panels on the roof.
The Applicant has justified
why it is impossible to retain
the trees on the site. A
significant TPZ would need to
be included which would
render the site undevelopable
and the majority of the trees
on site are not considered to
be in good condition. The
provision of a minimum three
(3) street trees along Water
Street as part of the
development would improve
the streetscape outcome.

A rainwater reuse tank is
designated within the upper
basement in the northwestern side of the basement
area.
The Panel in their comments
The site design has ignored
Landscape
acknowledged that large,
Good design recognises the constraint presented by
mature street trees could be
that together landscape the existing mature trees on
and buildings operate as the site. These trees appear, introduced which will improve
the visual appearance of the
upon limited visual
an integrated and
development whilst creating a
inspection, to be healthy.
sustainable system,
greener streetscape. If
They make a strong
resulting in attractive
consent is recommended a
developments with good contribution to the visual
condition will require the
environment and would offer
amenity. A positive
implementation/integration of
image and contextual fit significant amenity to
a minimum four (4) street
residents if retained,
of well-designed
trees along Water Street.
especially in the context of a
developments is
achieved by contributing busy highway. The trees also There is scope for street
trees along Princes Highway
contribute to level of canopy
to the landscape
cover which delivers a variety is limited given that this
character of the
of benefits to the environment roadway is under the
streetscape and
both above and below ground jurisdiction of RMS a
neighbourhood.
condition could include the
Good landscape design and the deep soil area
required to retain these trees provision of a minimum 4
enhances the
street trees to be planted
is valuable both on site and
development’s
along this side subject to the
beyond the site itself. The
environmental
type, style, form and location
trees will help mitigate the
performance by
satisfying relevant
retaining positive natural scale of the building to the
government agencies i.e.
west where it interfaces with
features which
State Rail and Roads and
a lower density residential
contribute to the local
area, as well as contribute to Maritime Services if approval
context, coordinating
solar passive performance by is recommended.
water and soil
The Panel raised concerns
providing shade. In the case
management, solar
where the adjoining sites are regarding the potential for
access, micro-climate,
overlooking between
developed, retention of the
tree canopy, habitat
apartments. It is
trees will provide a visual
values and preserving
acknowledged that there may
buffer and separation. It is
green networks.
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Good landscape design
optimises useability,
privacy and
opportunities for social
interaction, equitable
access, respect for
neighbours’ amenity and
provides for practical
establishment and longterm management.

critical to develop
environmentally responsible
design options to retina these
trees.
This is the critical issue
that has not been
addressed in the site
planning or building
design. As noted above,
this requires an alternate
building form to at a
minimum retain the 3 very
large existing site trees as
noted in “context”.
Likewise, the design must
consider the likely form, habit
and soil requirements of
street trees as they mature
and this must be
accommodated in the design.
For example, awnings must
have sufficient cut-out, space
must be allowed to
accommodate tree guards
without impacting pedestrian
movement, conflict with other
street elements must be
minimised and the trees must
be located in a position that
maximises available soil
volume and passive watering.
The current built form
significantly impacts on
capacity to provide
adequate space for street
trees. The awning could be
largely removed / reduced
on Water Street and set
back on the Princes
Highway to allow for tree
growth.
The communal open space
on level one is inadequate
for a development of this
scale. Its long narrow
layout limits capacity for
use and will create privacy
issues. It may also be
noisy and could be largely
overshadowed with future
development.
There is an excellent
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be some overlooking
between units but on the
whole the design has limited
and reduced this impact
through window openings,
room location and layout and
balconies being offset so that
living spaces don’t overlook
each other.
Issues outlined by the Panel
in relation to the type, style
form and design of awnings
along Water Street and
Princes Highway can be
conditioned appropriately to
ensure they satisfy Council’s
requirements.
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Amenity
Good design positively
influences internal and
external amenity for
residents and
neighbours. Achieving
good amenity
contributes to positive
living environments and
resident well being.
Good amenity combines
appropriate room
dimensions and shapes,
access to sunlight,
natural ventilation,
outlook, visual and
acoustic privacy,
storage, indoor and
outdoor space, efficient
layouts and service
areas and ease of
access for all age
groups and degrees of
mobility.

opportunity to create a high
quality communal open
space with deep soil that
retains the existing site
trees on the rear of the site.
This would contribute
significantly to the amenity
for residents, as well as
supporting wider
neighbourhood.
Generally well considered.
The impact of the highway in
relation to noise and pollution
is a major challenge which
has been addressed by way
of glazing and louvers to the
balcony facades. This should
in principle resolve concerns
with the exception that this
then will necessitate
mechanical ventilation to
bedrooms fronting the
highway. Other options
should be explored, for
example it may be that
acceptable acoustic
conditions could be a result at least at upper levels - if
adequate acoustic treatment
were to be provided to
balcony soffits and end walls.
Note that the use of louvres
to enclose private open
spaces for the purpose of
sound attenuation SHOULD
NOT result in enclosed
balconies being included in
floor space calculations.
The Panel has concerns
about the design and
program for the central
courtyard communal open
space and recommends that
adequate communal spaces
be provided as roof terraces
accessible from each block.
While roof terraces have
been provided, the
courtyard has now been
reduced in width and has
become a space that is
liable to be dark and

Page 39

The Panel was concerned
about the design of
apartments facing Princes
Highway and the impact of
noise for internal areas.
Most apartments that are
located along the Princes
Highway frontage have been
well designed as dual aspect
apartments and include
winter gardens/partially
enclosed balconies which will
mitigate traffic and noise from
the highway. As previously
discussed the proposed
“enclosed balconies” along
the Princes Highway frontage
are proposed to be “opened
up” if approval is
recommended. This will still
allow for the winter gardens
to exist Despite the Panel’s
recommendations not to
include enclosed balconies in
the GFA both the winter
gardens and enclosed
gardens have been included
as per the definition. The
GFA definition in the KLEP
does not offer flexibility in its
calculation. If the enclosed
balconies are opened up they
will be excluded for the
calculation and the FSR will
be further reduced.
Although the central
courtyard isn’t very large, it
offers a secondary space for
some passive recreation and
also allows for a green space
that will improve the visual
connection of the built forms
on site. Communal open
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overshadowed. The
building separation across
this space is also
compromised and is liable
to lead to a poor residential
outcome.
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space has been integrated on
the roof level which will also
improve the amenity of the
development for future
occupants.

The communal space
program must include
recreational opportunities for
children and families. This
area should include shade,
change facilities and
elements that engage
children such as pattered
paving, interactive elements
and areas where a scooter or
similar could be used (not
necessarily fixed play
equipment). Passive
surveillance and safety in
design must be considered.
This should be provided at
roof level. As noted above,
there is capacity to provide
a landscape garden
incorporating remnant
trees for communal outlook
and amenity at ground
level.
Acceptable.
Safety
The “rear lane” is in fact an
Good design optimises
open sunken driveway
safety and security
lacking in activation or
within the development
and the public domain. It passive surveillance.
provides for quality
Therefore, this space could
become an unsafe
public and private
environment.
spaces that are clearly
defined and fit for the
intended purpose.
Opportunities to
maximise passive
surveillance of public
and communal areas
promote safety.
A positive relationship
between public and
private spaces is
achieved through clearly
defined secure access
points and well-lit and
visible areas that are

The proposed rear lane will
act as a service lane. It is
functional and could create
benefits for future
development to the north
which could link up and
connect to this roadway.
The entry to the lane is at
grade from Water Street;
however it then ramps down
so as to connect to the
basement parking levels.
Objection has been raised in
relation to the subterranean
nature of the lane. The siting
of the lane will still allow for
the redevelopment of the
adjoining sites which could
have their basement levels
connecting through to this
lane.
If approval is granted a
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easily maintained and
appropriate to the
location and purpose.

Housing Diversity and
Social Interaction
Good design achieves a
mix of apartment sizes,
providing housing
choice for different
demographics, living
needs and household
budgets.
Well designed
apartment
developments respond
to social context by
providing housing and
facilities to suit the
existing and future
social mix.
Good design involves
practical and flexible
features, including
different types of
communal spaces for a
broad range of people
and providing
opportunities for social
interaction among
residents.
Aesthetics
Good design achieves a
built form that has good
proportions and a
balanced composition of
elements, reflecting the
internal layout and
structure. Good design
uses a variety of
materials, colours and
textures.
The visual appearance
of a well-designed
apartment development

Appears appropriate in
relation to the residential
units.
Toilets will need to be
provided to serve ground
floor commercial tenancies.
The design of communal
open spaces will require
reconsideration. It is
recommended that two (2)
separate spaces be provided
serving the northern and
southern blocks respectively
and accessible directly by lifts
from those blocks. Each
should be provided with
attractive landscaped
deck/terrace, small enclosed
space fitted with kitchenette
and toilet, and a children’s
play space.
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condition will be required so
that the laneway will become
an easement for access and
in future will allow for the
potential connection for
development further to the
north.
It is not proposed as a
laneway dedicated to
Council.
The building has been
designed to include a
diversity of apartment types,
forms and styles. No
affordable housing is
proposed.

See notes above.

It is suggested that the large
relatively bland façade to the
highway be further articulated
to express inherent structure,
and as well include some
additional variation in colours
and finishes.
While the aesthetic
presentation of the building
is promising, a substantial
number of issues
described above must be
resolved before its
aesthetics can be
substantially addressed.

The Applicant has
substantially improved the
front façade and dominant
elevation to Princes Highway.
Council Staff was concerned
about the visual bulk of the
building and the undefined
bays. Council Staff felt the
façade wasn’t well articulated
and could be improved by
creating better defined
recessive elements, and by
reducing the number of
enclosed balconies.
The modified scheme has
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responds to the existing
or future local context,
particularly desirable
elements and repetitions
of the streetscape.
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created distinct ‘broken up’
vertical bays or wings with
the sections being defined
with varying materials,
colours and finishes.

112. The proposal has been amended to create a more reasonable planning and design
response for the Site. The issue of the service lane, its functionality and design is
discussed in more detail in the section of the assessment against the provisions of the
KDCP.
Consideration of Apartment Design Guide (ADG) under Clause 30 of SEPP 65
Table 4: Compliance with Design Provisions in Part 3 and Part 4 of the ADG
Clause
Standard
Proposal
Complies
Part 3 – Siting the development
Yes
There are two areas of
1. Communal open
3D-1
communal open space within
space has a minimum
Communal
area equal to 25% of the the development;
and public
i) Central Courtyard –
site.
open space
400sqm.
-Where it cannot be
provided on ground level ii) Roof top area of open
space – 3 separate areas
it should be provided on
totalling 395sqm.
a podium or roof
The total area of communal
-Where developments
are unable to achieve the open space is around 795sqm
which amounts to 30%.
design criteria, such as
on small lots, sites within The central courtyard includes
seating and planting and a
business zones, or in a
water feature. The roof top
dense urban area, they
areas of open space also
should:
includes seating and planting
• provide communal
as well as a WC.
spaces elsewhere such
as a landscaped roof top There is a bridge at the roof
level which connects the rear
terrace or a common
building to the area of roof top
room
• provide larger balconies communal open space at the
front (and vice versa).
or increased private
It is recommended that this
open space for
bridge element be removed
apartments
and the buildings read as two
• demonstrate good
(2) independent/separate built
proximity to public open
forms when viewed from the
space and facilities
southern side if approval was
and/or provide
recommended. There is no
contributions to public
need for the connection as
open space
every building has its own
designated roof top area of
open space.
A condition would ensure that
each space on the roof
includes some seating. A WC
is provided on communal roof
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terrace No.2 and all residents
should be able to access this
space (via Lobby 2) if they
utilise the area for a longer
period of time. Providing
WC’s in the other spaces is
not encouraged as it would
add undue bulk to the roof
space.
2. Developments achieve
a minimum of 50% direct
sunlight to the principal
usable part of the
communal open space
for a minimum of 2 hours
between 9 am and 3 pm
on 21 June (mid-winter)

3E-1
Deep Soil
Zones

1. Deep soil zones are to
meet the following
minimum requirements:
Where the site is
between 650sqm 1500sqm = 3m minimum
dimension
Deep soil = 7%
Achieving the design
criteria may not be
possible on some sites
including where:
• the location and
building typology have
limited or no
space for deep soil at
ground level (eg central
business district,
constrained sites, high
density areas, or in

The landscape plans
prepared by Stuart Noble
(refer to Fig 10) show well
designed landscaped areas
within the development that
would be visually attractive.
The provision of larger planter
boxes in the central courtyard
should be able to cater for
larger trees within this space.
Conditions could be imposed
to ensure the courtyard
includes mature trees if the
application was to be
supported. The rooftop areas
of open space will receive full
solar access throughout the
day.
All roof top areas of open
space will receive very good
solar access given their
elevated location and
orientation.
The proposal requires a
minimum of 7% of the site
comprising of deep soil area.
There is no deep soil area
proposed. This fails to satisfy
the minimum requirements.
The central courtyard has
been designed so that there
are large sections and planter
boxes and mounds which are
raised to accommodate
deeper soil profiles to allow
for dense planting and the
planting of trees or taller
palms etc. in this space.
Although these spaces could
accommodate some deeper
soil profiles and
accommodate some larger
trees and vegetation as they

No
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centres)
• there is 100% site
coverage or nonresidential uses at
ground floor level
Where a proposal does
not achieve deep soil
requirements, acceptable
stormwater management
should be achieved and
alternative forms of
planting provided such
as on structure.
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are above structure they
cannot be classified as deep
soil. In addition not all areas
have a minimum width of 3m
and as such would fail to
satisfy the definition of “deep
soil”.
The design guidance
provisions within the ADG do
make allowances for some
instances where deep soil
areas are not able to be
achieved. The ADG states
that;
“achieving design criteria
many not be possible on
some sites including where:
- The location and building
typology have limited or no
space for deep soil ground
level (e.g. central business
district, constrained sites,
high density areas, or in
centres)
- There is 100% site
coverage or non-residential
uses at ground floor level.
Where a proposal does not
achieve deep soil
requirements, acceptable
stormwater management
should be achieved and
alternative forms of planting
provided such as on
structure.”
The proposed development
fits within the category
stipulated above being
located as it is within
Blakehurst Centre.
The built form, and the need
to provide retail floor space
and the service lane, restricts
the capacity to create a deep
soil zone.
Without the presence or
integration of the service lane
at the rear a deep soil area
could be included however
this would create adverse
traffic and access issues, and
the provision of the access
lane could provide future
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benefits to developments
further to the north.
The development has created
a central courtyard space
which will be well landscaped
(refer to Figure 10 below) and
include plantings on structure.
This courtyard space has
been well designed and
treated with a variety of plants
and species, seating, planter
boxes and includes a large
water feature. It will allow for
passive recreation, a pleasant
meeting space and will
improve the visual quality of
the development by focusing
the outlook of the rear units to
look down on this area. Given
that the site is opposite Todd
Park and Church Street
Reserve and within close
proximity to Stuart Park the
lack of deep soil areas will not
adversely affect or
compromise the functionality
of the areas of open space
within the development.

Figure 10: Landscaping proposed within the central courtyard space (courtesy Sturt Noble, 2019)

Georges River Council – Local Planning Panel Thursday, 5 March 2020

1. Separation between
3F-1
windows and
Visual Privacy
balconies is provided
to ensure visual
privacy is achieved.
Minimum required
separation distances
from buildings to the side
and rear boundaries are
as follows:
-Up to 12m (4 storeys)
Habitable rooms and
balconies = 6m
Non-habitable rooms =
3m
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Yes
North – Nil side setback as
this property adjoins
retail/commercial
developments as part of the
Blakehurst Commercial
Centre and a nil side
setback is required to ensure
continuity of mixed use
developments and
encourage active frontages,
and an appropriate streetedge along the Princes
Highway.
There are no openings along
the northern side of the front
building facing Princes
Highway. This is satisfactory
and complies with the ADG.
The rear building however is
setback some 3m from the
northern boundary and
includes a series of windows
along Levels 1-5. The
intention for these windows
is to capture solar access up
until the adjoining site to the
north redevelops. These
windows could quite easily
be redesigned to become
snorkel windows and this
elevation becomes a
defensive wall so that no
potential for future
overlooking occurs.
Balconies can include
privacy screens or blade
walls. Also along the upper
levels (5 and 6) the
balconies along the northern
side could become nontrafficable. Design changes
could easily be adopted to
satisfy the ADG provisions
and achieve no window
openings within 6m of the
boundary.
South – The site adjoins
Water Street and across the
road is Church Reserve
which includes a public
parking area. The building
hugs the corner of Princes
Highway and Water Street

Georges River Council – Local Planning Panel Thursday, 5 March 2020

Page 47

and is setback between 3m 5.5m on the ground floor
with the upper level
balconies located on the
boundary.
Given the ground floor
commercial components and
the provision of an awning
the siting of the upper levels
on the boundary are
generally consistent with the
character and nature of
development within a
commercial zone.
East - The eastern part of
the building is located on the
front boundary and aligned
with the Princes Highway
frontage which is consistent
with the character and
nature of development on
main roads. The
development will include an
awning above the ground
floor shops.
West – The western, rear
side of the development
includes the service lane
which is setback 8m at the
ground floor level. The upper
level units are setback a
minimum of 6m at Levels 1 4 with the building wall
setback 9m for Levels 5 and
6 in accordance with the
ADG separation distances.
A few additional conditions
would be imposed if the
application was to be
supported to improve privacy
between properties
including:
- The staircase along the
western side of Lobby 3
shall include obscure
glazed openings to reduce
the potential for
overlooking to the
residential lots to the rear.
- All western facing
balconies shall include a
sliding privacy screen
along each balcony to
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3J-1
Bicycle and
car parking

4A-1
Solar and
daylight
access

1. For development in
the following locations:
- On sites that are within
800m of a railway
station or light rail stop
in the Sydney
Metropolitan Area;
- The minimum car
parking requirement for
residents and visitors is
set out in the Guide to
Traffic Generating
Developments, or the car
parking requirement
prescribed by the
relevant Council,
whichever is less.
1. Living rooms and
private open spaces
of at least 70% of
apartments in a
building receive a
minimum of 2 hours
direct sunlight
between 9 am and 3
pm at mid-winter in
the Sydney
Metropolitan Area
3. A maximum of 15% of
apartments in a
building receive no
direct sunlight
between 9 am and 3
pm at mid-winter
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reduce the potential for
overlooking and also
provide additional solar
protection.
- The proposed garden
terraces on Level 4
located along the western
side which are dedicated
to Units 31, 32 and 33 are
to become non-trafficable
landscaping areas that are
communal and will be
open style spaces which
include a series of low
scale plants.
This section of the ADG is
not applicable to this
development.
The proposal is not located
in an “accessible” area and
the parking provisions to be
relied upon are the
provisions within the
Kogarah DCP.
Parking rates are assessed
later in this report.
Appropriate designated bike
parking has been provided.

N/A as the
site is not
located
within an
“accessible”
area

Yes
The development has been
designed to comply with the
solar access provisions of
the ADG.
A total of 35 apartments out
of 50 receive a minimum of 2
hours of solar access in
accordance with the ADG
requirements which amounts
to 70%.
Most apartments will have
dual orientation and
therefore will achieve the
minimum solar access
requirements with a couple
of the southern facing
apartments not complying
due to their orientation.
Also apartments in the rear
wing which face east and
look onto the central
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4B-3
Natural
Ventilation

4C-1
Ceiling
heights
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courtyard will be partially
overshadowed by the front
building.
Yes
Since the design has
1. At least 60% of
created two built forms and
apartments are
naturally cross
separate buildings the
building depth complies with
ventilated in the first
nine storeys of the
the 18m maximum depth
from glass line to glass line.
building.
The eastern building facing
Apartments at ten
storeys or greater are Princes Highway has a
maximum glass line to glass
deemed to be cross
line building depth of 15m.
ventilated only if any
enclosure of the
The western building is
wider and has a depth of
balconies at these
some 18m which satisfies
levels allows
the ADG provisions.
adequate natural
ventilation and cannot In terms of cross ventilation,
be fully enclosed
most apartments have dual
aspect and therefore comply
2. Overall depth of a
with the minimum cross
cross-over or crossventilation requirements.
through apartment
does not exceed 18m, Thirty five (35) apartments
measured glass line to are designed to allow for
cross-ventilation which
glass line
amounts to 70% of the
development which exceeds
the 60% minimum
requirement.
1.Measured from
The floor to floor heights are Yes
finished floor level to
3.05m which is slightly lower
finished ceiling level,
than the 3.1m suggested by
minimum ceiling
the ADG however this is only
heights are:
a small non-compliance and
Habitable rooms =
the development will still be
2.7m
able to achieve a minimum
Non-habitable rooms = floor to ceiling height of 2.7m
2.4m
with appropriate servicing
Ground floor heights for solutions.
commercial/retail uses
Partial nonare 3.3m to promote
Retail area No.2 on the
future flexibility
ground floor has a floor to
compliance
ceiling height of 3.3m which
satisfies the provision.
This tenancy is located on
the corner of Princes
Highway and Water Street
and due to the existing
ground levels and
topography (sloping from
north to south) part of this
tenancy will be located
below the ground level.

Georges River Council – Local Planning Panel Thursday, 5 March 2020

4D-1
Apartment
size and
layout

1. Apartments are
required to have the
following minimum
internal areas:
1 bedroom = 50sqm
2 bedroom = 70sqm
3 bedroom = 90sqm

The minimum internal
areas include only one

Page 50

There is an internal ramp
providing access to this
space. It is a relatively large
tenancy 410sqm and this
arrangement and design will
not compromise its use and
functionality.
Retail Unit No.1 faces
Princes Highway and has a
floor to ceiling height of
3.248 which is marginally
short of the 3.3m minimum.
The non-compliance is not
considered to adversely
affect the operation of this
space.
The retail tenancy which is
designated as a “coffee
shop” located along Water
Street is only a small space
some 35sqm in area. It has
a floor to ceiling height of
3m. Although this is below
the 3.3m requirement given
the size and location of this
small retail tenancy the floor
to ceiling height is
acceptable in this case as it
will act as a small retail or
potentially commercial
tenancy for the future. The
space will likely be used for
a small local business and
the necessity to comply with
the floor to ceiling height
provision is not necessary.
The exact location and form
of the proposed mechanical
plant has not been
designated on the plan.
The design and internal size
of each apartment has been
designed to comply with the
minimum provisions of the
ADG as noted below.
1 bedroom = 54sqm and
above
2 bedroom = 90sqm and
above
3 bedroom = 115sqm and
over
The one bedroom
apartments have one

Yes

Yes
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4D-2

Page 51

bathroom. Additional
bathrooms increase the
minimum internal area by
5sqm each

bathroom. Two bedroom
apartments include ensuites,
this clarifies why these
apartments are larger than
the minimum required. This
also applies for the three
bedroom apartments

Every habitable room
must have a window in
an external wall with a
total minimum glass area
of not less than 10% of
the floor area of the
room. Daylight and air
may not be borrowed
from other rooms
Habitable room depths
are limited to a maximum
of 2.5m x the ceiling
height
In open plan layouts
(where the living, dining
and kitchen are
combined) the maximum
habitable room depth is
8m from a window

At least one window is
provided to each room.

Yes

Within range.

Yes

Open plan layouts are 8m or Yes
less from window or balcony.
The depth of all kitchens do
not exceed 8m from a
window, balcony or opening.
The apartments facing
Princes Highway have been
designed to consider the
acoustic implications
generated by this busy
roadway.
The design includes
balconies which are
generally enclosed (partially
as winter gardens).
To improve the visual
appearance of the balconies
and reduce their visual bulk
the winter gardens should
be maintained but the
“enclosed balcony” elements
should be ‘opened up’ and
include a consistent
balustrade with the winter
gardens.
This can be imposed as a
condition if the proposal was
to be supported. This would
create some additional
recessive features rather
than the majority of the
façade being enclosed and
solid which increases the
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Master bedrooms have a
minimum area of 10sqm
and other bedrooms
9sqm (excluding
wardrobe space)

4E-1
Private Open
space and
balconies
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visual bulk. Opening up
parts of the balcony will
lighten and soften the
eastern (front) façade.
Every master bedroom has a Yes
minimum area of 10sqm.

Bedrooms have a
minimum dimension of
3m (excluding wardrobe
space)

Bedrooms are well
proportioned and sized,
having minimum dimensions
of 3m.

Yes

Living rooms or
combined living/dining
rooms have a
minimum width of:
-3.6m for studio and 1
bedroom

The width of living/dining
spaces for one-bedroom
apartments have a minimum
width of 3.6m.

Yes

- 4m for 2 and 3
bedroom apartments

The width of living/dining
rooms for the two and threebedroom apartments is a
minimum of 4m.
All balcony areas are at or
greater than the minimum
specified and the minimum
dimensions are observed for
primary balconies as
required.

Yes

All apartments are
required to have primary
balconies as follows:

- one-bedroom =
8sqm/2m depth

All one bedroom apartments
comply with the minimum
8sqm balcony size if the
winter gardens are included
along the front elevation
facing Princes Highway.

- two-bedroom =
10sqm/2m depth

All two bedroom apartments
have balconies with
minimum areas of 10sqm
when including the winter
gardens along Princes
Highway frontage.

- 3+ bedroom =
12sqm/2.4m depth

The three bedroom
apartments have minimum
balcony sizes of 12sqm if
winter gardens are included.

The minimum balcony

There are no balconies with

Yes
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4F-1
Common
circulation
spaces
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depth to be counted as
contributing to the
balcony area is 1m

depths of 1m or less.

For apartments at
ground level or on a
podium or similar
structure, a private open
space is provided
instead of a balcony. It
must have a minimum
area of 15sqm and a
minimum depth of 3m

There are no ground floor
apartments. Apartments on
Level 1 in the front building
have balconies facing
Princes Highway and
courtyards that face the
central courtyard space.
They have access to two
sets of external spaces
which is a benefit to the
design and provide these
units with better internal
amenity than most
apartments which face busy
arterial roadways as these
largely only have one
orientation.
There are three lift cores.
Lift Lobby 1 provides access
to two (2) apartments at
every level of the building.

The maximum number of
apartments off a
circulation core on a
single level is eight

Yes

Lift Lobby 2 provides access
to two (2) apartments at
every level of the building.

4G-1
Storage

In addition to storage in
kitchens, bathrooms and
bedrooms, the following
storage is provided:
1 bedroom = 6m³
2 bedroom – 8m³
3 bedroom – 10m³

4H
Acoustic
Privacy

Noisy areas within
buildings including
building entries and
corridors should be
located next to or above
each other and quieter

Lift Lobby 3 provides access
to eight (8) apartments
(Level 2) five (5) apartments
on Level 4 and three (3)
apartments on Levels 5 and
6.
All apartments have storage
cupboards that comply with
the requirements with
dedicated independent
storage rooms for 51
apartments in the basement.
The provision of storage in
association with this
development is considered
to be appropriate and
compliant.
The development has been
sensitively designed to
respect the context of the
area.
This application is
accompanied by an Acoustic

Yes

Yes
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areas next to or above
quieter areas

4J
Noise and
Pollution

4K
Apartment
Mix

4L
Ground Floor
Apartments

Design solutions to
mitigate noise include:
limiting the number and
size of openings facing
noise sources
providing seals to
prevent noise transfer
through gaps using
double or acoustic
glazing, acoustic louvres
or enclosed balconies
(wintergardens) using
materials with mass
and/or sound insulation
or absorption properties
e.g. solid balcony
balustrades, external
screens and soffits
A range of apartment
types and sizes is
provided to cater for
different household types
now and into the future

Direct street access
should be provided to
ground floor apartments
Privacy and safety
should be provided
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report and the noise
assessment and findings of
the report were discussed
earlier in this report.
The benefit of this design is
that the creation of two (2)
buildings mitigates noise
impacts from the roadway to
internal spaces ie the front
building will act as a barrier
and shield to a large degree
noise from Princes Highway
to the rear building. Most
apartments within the front
building have dual aspect so
the courtyards facing the
internal communal open
space will be quieter spaces
than the front balconies.
The noise impacts have
been largely mitigated and
minimised through the
design of the development.
This has been discussed
above and is considered to
be acceptable from a design
perspective.

The development provides a
variety and mix of apartment
types.
 11 x 1 bedrooms (22%);
 25 x 2 bedrooms (50%)
and;
 14 x 3 bedrooms (28%)
Not applicable to this form of
mixed use development
where retail/commercial
uses dominate the ground
floor. This is the preferred

Yes

Yes

N/A
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without obstructing
casual surveillance.

4M
Facades

Facades should be well
resolved with an
appropriate scale and
proportion to the
streetscape and human
scale.
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land use for this site and
within this zone in
accordance with the KLEP
provisions for “shop-top”
housing development.
Yes
The front façade of the
building has been
redesigned on three (3)
occasions and the most
recent amended design
(refer to Figure 9 below) is
considered to be an
improvement particularly in
respect to the buildings
visual presentation to
Princes Highway.
The front façade is more
ordered and balanced. It
includes defined bays which
break up the bulk and length
of the built form.
The reduction in the height
and scale of the building
also improves its visual
appearance to the street.
The corner element remains
a strong feature which
distinguishes the retail/mixed
use element (fronting
Princes Highway) and the
more residential form and
character facing Water
Street.
Contemporary materials and
finishes have been
employed and the colour
palette is consistent with the
character of modern
developments in the street
and immediate locality.
The development relies on a
number of architectural
elements which enhance its
visual appearance and
break up the mass and form
of the buildings. It is
proposed to further soften
the front façade by “opening
up” the “enclosed balconies”
which will introduce some
recessive elements along
the front façade whilst also
reducing the visual bulk and
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prominence of the these
elements which will be
protrusive.

Figure 11: Final front façade to Princes Highway (courtesy Peter Dunn and Associates, 2019)

4N
Roof

4O
Landscape
Design

Roof treatments are
integrated into the
building design and
positively respond to the
street.

The proposed roof is a
standard flat roof form with
the inclusion of roof top areas
of open space.

Opportunities to use roof
space for residential
accommodation and
open space are
maximised. Incorporates
sustainability features.

The roof has been amended
to include a series of
photovoltaic panels and also
the inclusion of a ventilation
system on the roof which is
considered to be
environmentally sustainable.
A detailed Landscape design Yes
has been prepared and
included as part of this
assessment prepared by Sturt
Noble. The planting and
landscaping area and
arrangement is considered to
be well designed (see Figure
12 below).

Landscape design is
viable and sustainable,
contributes to the
streetscape and amenity

Yes
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Figure 12: Landscaping proposed around the development and within the rooftop (courtesy Sturt Noble,
2019)

4P
Planting on
structures

Planting on structures –
appropriate soil profiles
are provided, plant
growth is optimised with
appropriate selection and
maintenance, contributes
to the quality and
amenity of communal
and public open spaces

4Q
Universal
Design

Universal design –
design of apartments
allow for flexible housing,

Landscaping includes planter
boxes in areas where deep
soil cannot be achieved and
where there is a podium. This
is largely within most of the
site but in particular within the
central courtyard area.
There are substantial planter
boxes proposed in this space
and include a variety of other
features (water features and
spaces for seating). This
space even though in the
future with development
occurring to the north will be
overshadowed could still be
an attractive space that adds
amenity to the utilisation of
apartments. It is essentially a
private space for the
exclusive use of the
development and the lack of
sunlight is compensated by
the use of the roof top areas
which will have good solar
access throughout the day.
The various sizes and
designs of apartments allows
for use by differing lifestyles.

Yes

Yes
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adaptable designs,
accommodate a range of
lifestyle needs

4R
Adaptive
Reuse

4S
Mixed Use

4T
Awnings and
signage

4U
Energy
Efficiency

New additions to existing
buildings are
contemporary and
complementary and
enhance an area's
identity and sense of
place
Mixed use developments
are provided in
appropriate locations,
provide active street
frontages, residential
levels of the building are
integrated within the
development and safety
and amenity is
maximised for residents
Awnings and signage –
awnings are well located
and compliment and
integrate with the
building design, signage
responds to the context
and desired streetscape
character

Development
incorporates passive
environmental design,
passive solar design to
optimise heat storage in
winter and reduce heat
transfer in summer,
natural ventilation
minimises need for
mechanical ventilation
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The design of apartments is
flexible and considered to be
appropriate. There are two (2)
adaptable units (7 and 18)
proposed which adds to the
flexibility of the design.
This is a purpose built
building.

The development is classified
as a mixed use development
and satisfies the provisions of
the ADG in respect to these
types of developments.

N/A

Yes

An awning is proposed along Yes
the Princes Highway frontage.
The design complies with
Council’s requirements
however if approval is
recommended standard
conditions will ensure the
awning and associated public
works (footpath detailing,
street tree location and type)
will be compliant and in
accordance with Council’s
requirements.
Consideration will also be
given to the requirements of
the RMS and Rail Corp given
the infrastructure within
Princes Highway frontage.
The development
Yes
incorporates BASIX
commitments in the design to
provide appropriate energy
efficiency features. A
compliant BASIX certificate
accompanies this application.
The development has been
amended to include a series
of environmentally
sustainable initiatives which is
considered to satisfy the
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4V
Water
management
and
conservation

4W
Waste
Management

4X
Building
maintenance

Water management and
conservation – potable
water use is minimised,
stormwater is treated on
site before being
discharged, flood
management systems
are integrated into the
site design
Waste management –
storage facilities are
appropriately designed,
domestic waste is
minimised by convenient
source separation and
recycling

Building maintenance –
building design provides
protection form
weathering, enables
ease of maintenance,
material selection
reduces ongoing
maintenance cost
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intention of the ADG.
Development incorporates
appropriate stormwater
measures and Council’s
Development Engineers are
satisfied with the design.

Yes

Waste facilities are provided
Yes
in the basement. There are a
number of designated
garbage rooms for both the
residential and the
retail/commercial component
included within the design.
Council’s Waste/Sustainability
Officer is satisfied with the
number and arrangement of
bins. The development also
caters for a bulky goods
storage room and ample
space to store garbage next
to the loading bay.
The design incorporates a mix Yes
of external finishes that
require minimal maintenance.
The proposed finishes and
materials are considered to
be durable and the inclusion
of brick finishes and simple
materials will require less
maintenance in the longer
term.

Kogarah Local Environmental Plan 2012
Zoning
113. The subject site is zoned B2 Local Centre under the provisions of the Kogarah Local
Environmental Plan (KLEP) 2012. Refer to Figure 13 below.
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Figure 13: Zoning of the area with the site outlined in blue.

114. The proposal is defined as “shop top housing” which is defined as “one or more dwellings
located above ground floor retail premises or business premises”. The rear building is
designed as a residential flat building (RFB) as it doesn’t include retail uses on the ground
floor. However this part of the building sits above retail car spaces and the loading zone
which services the retail/commercial component. An RFB is also a permissible land use in
the zone.
115. The proposal generally satisfies the objectives of the zone which include;




To provide a range of retail, business, entertainment and community uses that serve
the needs of people who live in, work in and visit the local area.
To encourage employment opportunities in accessible locations.
To maximise public transport patronage and encourage walking and cycling.

Table 5: Compliance with KLEP2012
Clause
Standard
B2 Local Centre
2.2 Zone
zone

2.3
Objectives
4.3 – Height
of Buildings

Objectives of the
Zone
21m as identified on
Height of Buildings
Map

Proposed
The proposal is defined as
shop top housing and a
residential flay building which is
a permissible use within the
zone.
Consistent with zone objectives
as discussed above.
The building exceeds the 21m
height limit and achieves an
overall height at the highest
point of 24.74m. The lift
overrun and the rooftop area of
communal open space are the

Complies
Yes

Yes
No – see
discussion
below
regarding
Clause 4.6
Statement
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4.4 – Floor
Space Ratio

2.5:1 as identified on
Floor Space Ratio
Map

4.5 –
Calculation
of floor
space ratio
and site area

FSR and site area
calculated in
accordance with
Cl.4.5

The objectives of
5.10 –
this clause are;
Heritage
Conservation (i) to conserve the
environmental
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only elements which exceeds
the height control.
The non-compliance at the
highest point is a 23% noncompliance with the control
however this only relates to one
lift overrun. The other
structures are lower and about
2.4m above the control (11%
variation beyond the control)
and 1m for planter boxes (4%
non-compliance).
The proposed FSR is 2.5:1.
The proposal complies with a
maximum GFA of 6,373.5sqm.
The proposal provides a GFA
of 6,294sqm which amounts to
a total FSR of 2.47:1
The GFA calculations provided
by the Applicant are accurate
and in accordance with the
definition of GFA in accordance
with the KLEP provisions.
There are in fact some areas
the Applicant has included
which should be “excluded” in
accordance with the GFA
calculation including the “switch
room” on Level 1, “plant room”
on the ground floor, the “retail
garbage” area which is partially
below ground (basement).
These elements should be
excluded. The winter gardens
and enclosed balconies have
been included in accordance
with the definition.
The rooftop WC has been
excluded but this element
should be included. It amounts
to some 8sqm and its inclusion
would increase the GFA
calculation marginally and the
FSR would stay at 2.47:1. If the
proposed “enclosed balconies”
were ‘opened up’ to become
traditional balconies the gross
floor area would be further
reduced.
The site is not a designated
item of heritage nor is it within a
Conservation Area. The closest
item is I131 which is “Carss

which has
been
submitted.

Yes

Yes

Yes
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6.1 Acid
Sulphate
Soils (ASS)

heritage of Kogarah,
(ii) to conserve the
heritage significance
of heritage items and
heritage conservation
areas, including
associated fabric,
settings and views.
The objective of this
clause is to ensure
that development
does not disturb,
expose or drain acid
sulfate soils and
cause environmental
damage
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Park”. This item is physically
separated from the site by the
highway and Todd Park. The
proposal will not have any
adverse impacts on the
integrity, aesthetics and
historical importance of this
item.
The site is located within the
Yes
Class 5 ASS zone. Class 5
relates to “works within 100m of
adjacent Class 2, 3 or 4 land
that is below 5 metres
Australian Height Datum and
by which the water table is
likely to be lowered below 1m
Australian Height Datum on
adjacent Class 2, 3 or 4 land.
Subclause 3 states that
“Development consent must
not be granted under this
clause for the carrying out of
works unless an acid sulfate
soils management plan has
been prepared for the proposed
works in accordance with the
Acid Sulfate Soils Manual and
has been provided to the
consent authority.”
The subject site adjoins Class 3
ASS and therefore an Acid
Sulphate Soils Management
Plan is a mandatory
requirement pursuant to the
provisions of the KLEP. The
Applicant has justified why a
detailed management plan is
not required;
- Extensive testing of soils
during the process of
remediation did not suggest
the presence of any Acid
Sulphates.
- The Botany Bay Acid
Sulphates Soil Risk map
does not show the presence
of any acid sulphate soils
(ASS).
- The method of basement
construction (fully sealed,
tanked basement) will not
impact or lower the water
table.
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6.2
Earthworks

To ensure that
earthworks do not
have a detrimental
impact on
environmental
functions and
processes,
neighbouring uses,
cultural or heritage
items or features of
the surrounding land

6.3 Flood
Planning

The objectives of this
clause are as
follows—
to minimise the flood
risk to life and
property associated
with the use of land,
to allow development
on land that is
compatible with the
land’s flood hazard,
taking into account
projected changes as
a result of climate
change,
to avoid significant
adverse impacts on
flood behaviour and
the environment.
The consent
authority must not
grant development
consent to
development that is a
controlled activity
within the meaning of
Division 4 of Part 12
of the Airports Act
1996 of the

6.5 Airspace
Operations

Despite this justification which
may be accurate and
reasonable an Acid Sulphate
Soils management plan needs
to be provided which would
potentially support these
arguments.
The wording within the LEP
requires this report to be
submitted.
The proposal includes the
provision of two levels of
basement car parking.
This is a standard amount of
excavation and site works to
accommodate a development
of this scale and density and is
similar to the basement car
parking arrangement that has
been constructed at 621
Princes Highway.
The proposed earthworks are
not considered to be
unreasonable.
The site is not affected by any
flood planning restrictions.

The height of the proposed
development is above the
Obstacle Limitation Surface
(OLS) level of 15.24m.
The application was referred to
Sydney Airports for their formal
concurrence.
To date no response has been
received. If a response has not
been received within 21 days
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Yes

Yes

Yes
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Commonwealth
unless the applicant
has obtained
approval for the
controlled activity
under regulations
made for the
purposes of that
Division.
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then concurrence can be
assumed.
The proposed RL at the highest
point of the building is at
RL35.90 (lift overrun).
The roof parapet sits at
approximately RL27.8 and
approximately RL30.9
The assessment needs to
ensure the height of the
building does not exceed the
“prescribed airspace” which is
governed by the Obstacle
Limitation Surface (OLS). In
Kogarah closer to the airport
the OLS is 51m. The proposed
development is well within the
OLS so there should be no
penetration within the
prescribed airspace.

Clause 4.6 Exceptions to development standards
Detailed assessment of variation to Clause 4.3 Height of Buildings
116. The proposed development seeks a variation to the development standard relating to
building height, Clause 4.3(2) of the KLEP. The LEP identifies a maximum height of 21m
for the Site (refer to Figure 14 below). The height of the building has been determined
by complying with the definition of building height which means;
(a) in relation the height of a building in metres – the vertical distance from ground level
(existing) to the highest point of the building, or
(b) in relation to the RL of a building – the vertical distance from the Australian Height
Datum to the highest point of the building, including plant and lift overruns, but
excluding communication devices, antennae, satellite dishes, masts, flagpoles,
chimneys, flues and the like.
117. Taking this definition into account, the proposed development will exceed the height
control by approximately 4.8m (at the highest point) which comprises of the lift overrun,
open style pergola, planter boxes and WC which are located on the roof top and forms
part of the communal area of open space. This is a 23% variation above the control.
Although the exceedance seems substantial it only affects the lift overrun to that degree.
The pergola and WC structures only exceed the control by some 2.4m- 2.6m which
amounts to an 11%-12% variation and the fixed planter boxes exceed the control by
approximately 1m, a 5% variation.
118. These variations to the height can only be considered under Clause 4.6 – Exceptions to
Development Standards of the KLEP. The area and degree of non-compliance with the
height is shown in Figure 12 below. The amended Clause 4.6 Statement was based on the
plans as noted in Figure 12 however the heights of structures were not included and plans
have been updated after Council wanted plans showing the RL’s of the structures on the
roof (pergola, lift and fire stairs, planter boxes, WC etc). Figure 13 shows the updated
section showing the modified heights.
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Figure 14: Red line showing the areas of the building that exceed the 21m height limit (courtesy Peter Dunn
Architects)

Figure 15: Updated sections showing actual RL’s to the top of the building (courtesy Peter Dunn Architects
Feb 2020).

119. Clause 4.6(1) outlines the objectives of the standard which are to “provide an
appropriate degree of flexibility in applying certain development standards to particular
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development” and “to achieve better outcomes for and from development by allowing
flexibility in particular circumstances”.

Figure 16: Height Map – site outlined in blue

120. Clause 4.6 (3) of the KLEP states that:
“Development consent must not be granted for development that contravenes a
development standard unless the consent authority has considered a written request from
the applicant that seeks to justify the contravention of the development standard by
demonstrating:
-

that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case, and

-

that there are sufficient environmental planning grounds to justify contravening the
development standard”

121. To support the non-compliance, the applicant has provided an updated request for a
variation to Clause 4.3 in accordance with Clause 4.6 of KLEP 2012 which assesses the
final development scheme however bases the conclusions on the plans shown in Figure
12 not Figure 13 with the updated plans and height confirmation. The Clause 4.6 request
for variation is assessed as follows:
Is the planning control in question a development standard?
122. Height of Buildings limitation under Clause 4.3 of the KLEP 2012 is a development
standard.
What are the underlying objectives of the development standard?
123. The objectives of Height of Buildings standard under Clause 4.3 of KLEP 2012 are:
(a) to establish the maximum height for buildings,
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(b) to minimise the impact of overshadowing, visual impact and loss of privacy on
adjoining properties and open space areas,
(c) to provide appropriate scale and intensity of development through height controls.
124. In order to satisfy the requirements of Subclause 4.6(3) (outlined above) and 4.6(4) which
states;
Development consent must not be granted for development that contravenes a
development standard unless;
(a) the consent authority is satisfied that—
(i) the applicant’s written request has adequately addressed the matters required to
be demonstrated by subclause (3), and
(ii) the proposed development will be in the public interest because it is consistent
with the objectives of the particular standard and the objectives for development
within the zone in which the development is proposed to be carried out,
125. The proposal needs to satisfy both the development standard and zone objectives in order
to determine whether the development is in the public interest. The issue of achieving a
better design solution for the site (with the variation) is not a consideration. In supporting
the non-compliance the Clause 4.6 Statement is discussed in greater detail below.
126. In respect to compliance with the objectives of the height control, the Applicant has
provided the following justification:
a) To establish a maximum height for buildings
127. Applicants Comment: “This objective articulates the ultimate function of the height of
buildings development standard. The maximum height for buildings on land within the
former Kogarah Local Government Area is identified on the Height of Buildings Map. As
previously described, the maximum building height permitted on the subject site is 21m
and the maximum height of the proposal is 24.74m. The proposal contravenes the
standard, which has prompted the preparation of this written variation request. Despite the
nature and scale of the development proposed by this Development Application, Clause
4.3 achieves the objective of establishing a maximum building height for the site, using the
Height of Buildings Map as a mechanism to do so. This written request identifies the extent
of variation proposed and explains why the variation is acceptable in the circumstances.”
128. Council’s comment: The Clause 4.6 Statement was amended and updated in December
2019 and based on the final set of drawings. The statement alludes to the height of the lift
overrun exceeding the control by 3.74m. It is unclear how this figure was derived since the
final plans (refer to Figure 12) did not include an RL to the uppermost part of the building.
Council raised this issue with the Applicant who in February provided amended elevations
and sections showing the lift overrun to be higher than originally anticipated and higher
than the Clause 4.6 Statement reflected. The Clause 4.6 Statement was not updated to
reflect this change.
129. The up to date sections (see Figure 15 above) show clearly the RL’s to the uppermost part
of the building. The plans relied upon by the Clause 4.6 statement dated December 2019
do not include any RL’s to the top of the roof structures (refer to Figure 14 above). The
more accurate and up to date sections show the non-compliance to be in the order of 4.8m
which is a further 1.06m higher than the assumption used by Planning Ingenuity to prepare
their updated Clause 4.6 Statement.
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130. Although this additional height may not be considered substantial in the overall scope of
works it has not been taken into account when preparing the Clause 4.6 Statement which
makes the statement inaccurate and therefore the request cannot be considered to be
well-founded as it isn’t based on the most up to date information.
b) To minimise the impact of overshadowing, visual impact and loss of privacy on
adjoining properties and open space areas
131. Applicants comment: “The height variation relates to the lift overruns and shading
structures at the rooftop terraces 2 and 3. These built forms are relatively central to the
site, and will therefore have no substantial impact on overshadowing to adjoining
properties. For the same reason, the visual impact will also be acceptable. Landscaping is
provided to the edges of Terrace 3 to ensure overlooking to adjacent lower density
residential areas is minimised. Due to the minimal nature of the items that breach the
maximum building height, the impacts to overshadowing, visual impact and privacy are
minor”.
132. Council comment: At the time of preparing this report no updated shadow diagrams have
been prepared considering the additional shadowing of the rooftop structures and their
associated impacts. The Statement does not provide enough information to ensure that
the impacts (overshadowing, visual impacts and loss of privacy) are minimised. There are
no sight lines provided that ensure the rooftop communal open space at the top of the rear
building (where it exceeds the height limit) will not overlook the adjoining residential
properties.
133. The evidence to demonstrate impacts are minimised and the exceedance in the height
does not adversely affect the amenity of the street and adjoining properties has not been
presented to adequately justify that this objective has been met.
c) To provide appropriate scale and intensity of development through height
controls
134. Applicants comment: “The extent of the building height non-compliance varies as a result
of the topographic characteristics of the site and the massing arrangement that has been
adopted. It is important to note that the building height variation is not a by-product of noncompliant development density. The scale and intensity of development from a building
density perspective is consistent with that of a compliant development, as evidenced by
compliance with the maximum FSR of 2.5:1. Importantly, the proposal has been amended
to ensure that no habitable floor space is located above the maximum building height.
135. The proposal concentrates the building mass at the south-eastern corner of the
development site and this is an appropriate response to the ‘gateway’ location of the land
in that this arrangement gives prominence to the corner which is the southern-most block
in the Blakehurst Local Centre and the first block one encounters when travelling in the
northbound lane. The variation in the development scale and intensity across the site is
appropriate for the reasons described above and importantly the proposal complies with
the maximum FSR of 2.5:1.”
136. Council comment: The proposed scale of the building is considered generally satisfactory
and consistent with similar contemporary mixed-use developments in the immediate
locality (ie 621 Princes Highway). The 21m height limit anticipates a development of 6-7
storeys which this proposal satisfies. Given the site is located on a prominent corner
location some additional height may be warranted and acceptable provided no impacts are
generated.

Georges River Council – Local Planning Panel Thursday, 5 March 2020

Page 69

137. As the southern side of Water Street includes a public car park and associated reserve, it
is unlikely any adverse impacts will be created however the additional height could be in
the form of an architectural element or roof element not a lift overrun as this is a solid
ancillary structure which does not add value or architectural merit to the building.
138. It is also accepted that the buildings on site complies with the floor space permitted
however, the way the massing and built form is translated across the site is important to
consider. The proposed bulk and scale is generally considered acceptable and given the
proposal has been amended and density and overall height reduced the urban design
response is considered to be more in line with the expected form for development within
this zone.
139. So in respect to the proposal (as amended) satisfying the objectives of the height control it
is considered that the justification for the non-compliance is not warranted or well
supported by appropriate evidence and documentation.
140. The argument in the Clause 4.6 Statement is considered to be too weak and does not
provide clarity and enough substance to ensure impacts are minimised and the degree
and extent of variation in this case is reasonable or necessary. In addition the justification
has been derived using the incorrect height.
141. The objectives of the B2 Local Centre zone are;
 To provide a range of retail, business, entertainment and community uses that serve
the needs of people who live in, work in and visit the local area,
 To encourage employment opportunities in accessible locations,
 To maximise public transport and patronage and encourage walking and cycling.
142. When considering compliance against the zone objectives the Applicant provides the
following:
143. Applicants comment: “The proposal incorporates commercial floor space at ground level
and it is anticipated that this space will be tenanted by a range of retail and business uses
that serve the needs of people who live, work and visit Blakehurst Local Centre, The
commercial floor space comprises two tenancies measuring 81sqm and 410sqm which will
allow for a range of uses and business sizes. The larger of the tenancies is suitable for
small format supermarket. A coffee shop is also provided on the Water Street frontage at
Level 1, serving the needs of local residents both within the subject site and in the
adjoining residential areas.
144. The commercial floor space proposed will potentially be tenanted by a range of retail and
business uses and the extension will create employment opportunities. The site currently
contains two small commercial tenancies which are vacant and therefore offers few viable
employment opportunities at present. The development will markedly improve the range
and quantum of jobs available in this locality. The site is accessible in that it is proximate to
a number of north and south bound bus stops serviced by numerous bus routes, including
958 providing services to Hurstville and Kogarah, route 959 providing a loop service to
Hurstville and route 970 providing a service to Miranda and Hurstville and route 971
providing a service to Cronulla and Hurstville.
145. The proposal includes bike storage and will therefore encourage the user of bicycles as an
alternative transport option. By increasing residential density in this location, the
development will undoubtedly maximise patronage of local bus services, even if only a
small portion of residents utilise public transport services as opposed to driving.
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Furthermore by co-locating residential and commercial uses residents will be less inclined
to leave the site by car if they are able to obtain the necessary goods and services on
site.”
146. Council comment: It is fair to say that the development delivers and satisfies the zone
objectives. Currently this small shopping precinct has local shopfronts and include a series
of commercial uses which are not primary retail or commercial uses but secondary in
nature. There is a lack of decently proportioned retail shops to service the local
community.
147. The new development at 621 Princes Highway includes a child care centre on the ground
floor; however this too restricts retail activation at this location. The proposal provides for a
larger retail tenancy that could be utilised as a supermarket which would be a wellresourced and well serviced land use as no other is provided in this precinct. The other
two tenancies offer diversity in retail/commercial activities that could be catered for at the
site. In this case and through the design of the development the zone objectives have
been satisfied and met.
148. In considering the breach and preparation of the Clause 4.6 Statement, the Department of
Planning and Environment’s publication “Varying development standards: A Guide”
(August 2011), assists and outlines the matters that should be considered when varying a
development standard. The Guide has essentially adopted a 5 point test for consideration
which was also set out by the Land and Environment Court in Wehbe v Pittwater Council
(2001) NSW LEC 827, specifically that there are five different ways in which compliance
with a development standard can be considered unreasonable or unnecessary, namely:


the objectives of the standard are achieved notwithstanding non-compliance with the
standard;

149. Comment: As discussed above, the degree of variation as depicted in the Clause 4.6
Statement is not consistent with the updated elevation and therefore justifying the noncompliance is not considered to be accurate. In this case it cannot be said that the
objectives of the standard have been achieved despite the variation.


the underlying objective or purpose of the standard is not relevant to the development
and therefore compliance is unnecessary;

150. Comment: The objectives of the building height standard remain relevant and as
discussed above the Statement has not calculated the variation accurately and therefore
determining the impacts of the breach are not considered to be up to date or accurate (ie
the lack of updated shadow diagrams and the lack of any sight lines to ensure overlooking
from the rooftop is minimised despite non-compliance has not been provided).
151. As such there is inadequate information to justify that the variation is acceptable and
satisfies the objectives of the control.


the underlying object of purpose would be defeated or thwarted if compliance was
required and therefore compliance is unreasonable;

152. Comment: If by chance the variation is considered to be acceptable in the circumstances
the object and purpose would not be defeated or thwarted as the breaches only relate to
ancillary structures and do not relate to any habitable areas. As such the majority of the
buildings on site comply with the control.
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the development standard has been virtually abandoned or destroyed by the Council's
own actions in granting consents departing from the standard and hence compliance
with the standard is unnecessary and unreasonable;

153. Comment: The building height standard has not been abandoned by Council through its
actions and the granting of consent for other buildings in the vicinity that depart from the
standard.


the zoning of the particular land is unreasonable or inappropriate so that a
development standard appropriate for that zoning is also unreasonable and
unnecessary as it applies to the land and compliance with the standard would be
unreasonable or unnecessary. That is, the particular parcel of land should not have
been included in the particular zone.

154. Comment: The proposed mixed-use development is a permissible land use and the zoning
of the site is considered to be appropriate in this location and in the context of the
surrounding land uses and built form.
155. In light of the above, the Applicant has failed to demonstrate that the first test under the
Wehbe method has been met, and as such the Clause 4.6 Statement in this case cannot
be supported and is not considered to be well founded.
156. The Clause 4.6 Statement fails to accurately account for the actual degree and amount of
variation sought and does not provide sufficient evidence to ensure compliance with the
objectives of the height control and that these have been met despite the non-compliance.
As such there are insufficient environmental planning grounds to justify contravening the
standard as per the requirements of Clause 4.6(3)(b) of the KLEP and the variation in this
case is not in the public interest.
(d) the concurrence of the Director-General has been obtained.
157. In accordance with clause 64 of the Environmental Planning and Assessment Regulation
2000, Council may assume the Secretary’s concurrence for exceptions to development
standards for applications made under clause 4.6 of the LEP. This was further confirmed
by directions provided within Planning Circular PS 18-003 issued on 21 February 2018.
Whether contravention of the development standard raises any matter of
significance for State or regional environmental planning (Clause 4.6(5)(a))
158. Contravention of the maximum height development standard proposed by this application
does not raise any matter of significance for State or regional environmental planning.
Conclusion – Assessment of Clause 4.6 Request for Variation
159. Despite the non-compliance in terms of the height, the proposed variation is considered to
be unreasonable given that the Clause 4.6 Statement does not accurately detail the
degree of non-compliance and lacks acceptable justification to prove that the variation
satisfies the building height standard objectives and fails to convince Council that the noncompliance is in the public interest.
160. It is considered that the Clause 4.6 Statement lodged with the application and as updated
in December 2019 is not well founded as the height of the building is inaccurately
documented and there are insufficient environmental planning grounds to justify
contravening the standard in accordance with the provisions of Clause 4.6.
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KOGARAH DEVELOPMENT CONTROL PLAN 2013
161. The Kogarah Development Control Plan 2013 (KDCP) is applicable to this development.
Part B (General Controls) and Part D (Commercial and Industrial) of the Plan are relevant.
The following compliance table considers the main controls in accordance with the plan.
Table 6: Compliance Table – Kogarah Development Control Plan No. 1
Performance
Design Solution
Proposal
Complies
Criteria
Part B General Controls
Yes
This issue has been
(2) Development
B2 Tree
discussed in greater detail
Management and consent or a Council
above.
permit is required to
Green Web
There are a number of
ringbark, cut down,
trees that are proposed to
top, lop, remove,
be removed. Most species
injure or wilfully
are considered to be
destroy any tree,
whether on private or significant and important
given their condition and
public land, which
vigour. Although the
has:
arborists report alludes to
(i) A height greater
their development being
than 3.5m, or
compromised and
(ii) A branch spread
exceeding 3 metres in supressed to a large
degree due to the
diameter
development across the
(3) An application to
site and also the fact most
ringbark, cut down,
of the site is concreted
top, lop, remove,
Council’s Landscape
injure or wilfully
destroy any tree shall Officer does not agree with
this observation.
contain the following
Discussion regarding the
information:
significance of existing
(i) An application on
trees on site and their
the prescribed form.
removal has been
(ii) The written
addressed earlier in this
consent of the land
report.
owner unless the
The subject site is not
application is for
identified as being part of
pruning a tree over
the Green Web Within a
the applicant’s
Habitat Corridor or Habitat
property from a tree
Reinforcement Corridor)
on the neighbouring
however the reserve
property. (iii) Details
across the road is
as to the reasons for
designated as a Green
the pruning/removal
Web site.
of the tree.
The site has a cluster of
trees however these are
not identified as significant
in council’s mapping
system and noted as
“Urban/Exotic/Native
species”. The Site is not
subject to a Biodiversity
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B3 Development
near Busy Roads
and Rail
Corridors

B4 Parking and
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Offset Scheme. The
Applicant has provided
quite a lot of information
regarding the proposed
removal of the trees onsite
however Council’s
Landscape Officer is not
satisfied with the
reasoning for their
removal. Council’s
Landscape Officer states
that the trees are
important and significant
species which add
aesthetic and visual value
to the immediate area.
They provide a substantial
green buffer between the
business and residential
zone and given their
condition there is no
justification for their
removal. The retention of
the key trees (No.1, 4 and
5) as requested by
Council’s Landscape
Officer will supress and
limit development across
the Site due to the TPZ’s
that will need to be
provided. However no
alternative development
scheme has been
considered despite the
DRP’s concerns
expressed relating to tree
removal and in the need to
explore a different built
form.
Acoustic assessments This issue has been
for noise sensitive
addressed earlier in the
developments as
report in detail, The
defined in clauses 87 application was
and 102 of the
accompanied by an
Infrastructure SEPP
Acoustic Report which has
may be required if
been considered and
located in the vicinity
assessed in detail. If
of a rail corridor or
approval is recommended
busy roads.
then the recommendations
of the report are to be
endorsed by way of a
condition on the consent.

Yes
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Traffic
The car parking
rate for
development
types are outlined
in Table 1 –
Parking
Requirements. In
the event of a
discrepancy
between the
parking rates
specified in this
Part of the DCP
and another Part
of the DCP, the
specific
requirements
identified within
the detailed
controls for a
locality/area shall
prevail.
It should be noted
that the parking
spaces required
by this DCP are
minimum
numbers. Some
uses, due to the
nature of their
operation, may
warrant additional
parking spaces
and these may be
required by
Council.

1 bedroom unit = 1
space/unit
2 bedroom unit = 1.5
spaces/unit
3 bedroom unit = 2
spaces/unit,
plus 1 visitor space/5
units or part thereof,
and 1 designated car
wash bay which may
also be a visitor space
A minimum of 1% of
the total number of
car parking spaces
within the
development are to
be designated
“accessible” spaces
for people with
mobility impairments.
For developments
with less than 100 car
spaces, a minimum of
one accessible space
must be provided
Designated
accessible car spaces
may be treated as
resident car spaces in
the calculation of
parking requirements.
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Yes
11 x 1 space (1 bed) =
11 spaces
25 x 1.5 spaces (2 bed) =
37.5 spaces
14 x 2 spaces = 28 spaces
Required
Residential Total = 77
spaces
Visitor spaces = 50/5 = 10
spaces and one
designated as a carwash
bay.
Retail = 526sqm/25sqm =
21 spaces
Subtotal = 108 spaces
Provided
86 resident spaces
(including 8 accessible
spaces)
11 visitor spaces (1 space
doubles up as a car wash
bay No.11).
21 retail spaces (1 x
accessible retail spaces)

For commercial
developments or for
the commercial
component of a mixed
development – 1
space per 5 car
parking spaces.

Subtotal = 118 spaces
The proposal exceeds the
numerical requirements for
car parking pursuant to the
KDCP which are minimum
requirements.
The development includes
six (6) small car spaces
but given that the number
of spaces exceeds the
minimum requirement by
10 spaces this is
Yes
considered satisfactory. If
consent is to be granted a
condition should be
included to define and
delineate each small
space (retail/visitor or
residential).

For the residential
component in a mixed
use/shop top housing
development – 1

The proposal requires a
minimum of 1 accessible
space for persons with a
disability. The proposal

Shops/retail
1space/25m² of gross
leasable floor area

Yes
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space per 3 dwellings
plus 1 space per 10
dwellings (visitors).

provides for five (5)
accessible spaces
provided on upper
basement level plan.
As there is no commercial
component no parking for
the retail component is
required.

Bicycle parking
facilities are to be
designed in
accordance with
Australian Standard
AS2890.3 – 1993
(Parking Facilities –
Part 3 Bicycle Parking
Facilities).

For the residential
component, 17 bicycle
spaces are required and 5
spaces for visitors.
Total of 22 bicycle
parking spaces are to be
provided
Total of some 7 spaces
are provided along the
entry (adjoining Lobby 1
and 3) There is also a
designated bike storage
area that aims to cater for
over 20 bikes in the form
of traditional parking and
including wall racking.

Internal car park
layouts, space
dimensions, ramp
grades, access
driveways, internal
circulation aisles and
service vehicle areas
shall be designed in
accordance with the
requirements set out
in AS 2890.1 (2004)
and AS 2890.2 (2002)
for off street parking
and commercial
vehicles.
Loading Bay
Retail floor area
15sqm – 500sqm –
One loading dock is
required
500sqm – 1500sqm –
2 loading docks are
required.

The car parking spaces
and general parking layout
is compliant with
Australian Standards and
in accordance with
Council’s controls.
Although technically 2
loading docks are required
the retail floor space is
526sqm which is
marginally over the
500sqm minimum before it
triggers the need for 2
loading docks.
Also given there is one
larger retail space this
would be the only use
generating the regular
need/demand for the
loading dock. The other
two retail tenancies are
small (81sqm and 35sqm)
and these would not rely
heavily on the need of a
loading dock for servicing
the uses.
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Yes
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B5
Waste
Minimisation

B7
Environmental
Management

Prepare the Waste
Management Plan in
accordance with the
requirements in
Kogarah Waste Not
Plan 2012.

One large, well designed
loading dock has been
provided that complies
with the minimum bay
width of 3.5m and length
of over 6.5m which will
cater for an MRV (medium
rigid vehicle)
The development also has
two large designated
spaces for motor bike
parking. The KDCP does
not specify a minimum
requirement for the
amount of motorbike
parking.
A waste management plan
accompanies the
application which has
been assessed by
Council’s Waste
Management Officer.

For residential flat
buildings with a
passenger lift, the
development shall
incorporate a garbage
chute system which
complies with the
following
requirements:

Although garbage chutes
are not included as part of
the development the
general waste
management arrangement
is considered to be
satisfactory.

(i) Garbage chutes
are to be accessed
from communal
internal garbage and
recycling rooms
located on every floor.

There are several spaces
designated for waste
disposal within the
basement levels. The
number and location of
bins and associated
storage is considered to
be acceptable.
No chute system
proposed.

(ii) Domestic waste
deposited into the
chute system is to be
bagged and
transferred to the
garbage bins.
Development is to be
designed and
constructed to reduce
the need for active
heating and cooling
by incorporating
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Partial noncompliance
with loading
bay
requirements
but
considered
satisfactory

Yes

The development has
Yes
been amended to include
a series of environmentally
sustainable measures.
The proposal includes the
provision of a series of
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passive design
measures including
design, location and
thermal properties of
glazing, natural
ventilation, and
appropriate use of
thermal mass and
external shading,
including vegetation.

Part D Commercial and Industrial
D1 Development
in the B1 and B2
zones
Facades are to be
3.1 Streetscape
ordered and
articulated to visually
break up the building
massing, for example
through materials,
colour and the design
of openings. Large
areas of glass curtain
walling and blank
walls are to be
avoided.

Page 77

photovoltaic solar panels
on the roof and skylights.
This will improve the
environmental
performance of the
building. A rainwater tank
is located within upper
basement level.
If approval is granted a
condition could be
imposed to require a
space within the basement
to be designated to
accommodate a car
battery charging facility.

The amended design has
altered and the visual
appearance of the front
façade has been improved
by breaking up the bulk
and mass of the building
by creating vertical bays
and dividing up sections of
building.

Yes

Enhance pedestrian
amenity through the
provision of
continuous awnings
for weather protection.

A continuous awning is
proposed that wraps
around the corner of the
site. A condition will be
imposed to ensure the
height, type, style and
design detailing of the
awning is consistent with
Council’s requirements
and that of the RMS and
RailCorp.

Yes

Site and design
vehicular access
(driveways, parking
facilities, service
access and garages)
away from the main
street frontage, from
rear lanes or

The proposal through its
design has created a
service lane at the rear
which will act as a form of
“secondary” access and
will separate the driveway
from the busy corner of
Water Street and Princes

Yes
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secondary streets

3.2
Shop-top
housing

3.4
Building Heights
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Highway. This
arrangement also avoids
any access being provided
off Princes Highway. A
more detailed discussion
in respect to the service
lane is provided later in
this report.

The ground floor level The ground floor includes
retail uses in accordance
of buildings shall
with the DCP.
maintain active
retail/commercial uses
facing the street.

Yes

Residential uses are
only be permitted
subject to
demonstration of
satisfactory amenity
for building
occupants, particularly
in relation to impacts
from noise, fumes and
vibration on heavily
trafficked streets.

RFB’s are permitted land
uses within the B2 zone
and the general design of
the development satisfies
the ADG.

Yes

Building heights are to
be in accordance with
the Locality Controls.
Buildings are massed
towards the street
frontage and step
down towards the
rear, to be in keeping
with the existing
retail/commercial built
form pattern and
compatible with the
scale and character of
adjacent residential
areas.

No
Refer to this discussion
which is provided below.
The original design
created a taller building
towards the corner
however this additional
level exceeded the
statutory height control
and the degree of variation
could not be supported.
The additional storey has
been removed and the
corner is still well
articulated and includes
some architectural
treatment (through varying
materials and finishes) to
define this prominent
location.

Where allotment
adjoins a low density
residential area,
buildings should be:
(i) reduced in height in
accordance with the

The allotment adjoins the
R3 zoned residential
properties to the west.
The height of the building
at the rear complies with
the overall height control

No see
further
discussion
below
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3.5
Setbacks
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locality controls; and
(ii) setback from the
adjoining property
boundary

of 21m. The rear building
has not been designed to
transition down towards
this residential zone
(which permits a maximum
height of 15m).
The rear building is
setback between 6m and
9m which generally
complies with the
separation distances that
are required in accordance
with the ADG.
A better outcome would
be achieved if the rear
building would be reduced
in scale by one storey so
that there would be a step
in the built form tapering
from 7 storeys at Princes
Highway down to 5 storeys
down to the residential
zone to the west which
permits built forms of 4-5
storeys.

Floor to ceiling
heights should be a
minimum of 3m at
ground floor level, to
allow for a range of
uses including retail,
commercial offices
and home offices.
Floor to ceiling should
be a minimum of 2.7m
at the upper storeys
of the building, to
allow for a range of
uses, and to improve
the environmental
performance and
amenity of the
building.

The floor to ceiling heights
of 3m and 2.7m
respectively are satisfied
and are also in
accordance with the ADG

Yes

Buildings adjacent to
public roads are
generally to align with
and be built to the
street frontage to
provide continuity in
the streetscape and
encourage active

The building aligns to all
street frontages (Water
Street and Princes
Highway) in accordance
with the DCP control.
The front building has a nil
side setback to Water
Street and to 653 Princes

Yes
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3.6
Building Design
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frontages to ground
level.
Side setbacks are
generally not
permitted in order to
maintain the
continuity of active
frontages, unless
specified in the
locality controls.

Highway whilst the back
RFB is setback 3-4m from
the northern boundary
which is a benefit for this
building as it allows for
cross ventilation into the
apartments and offers a
dual aspect and until the
building to the north is
developed good solar
access.
Any potential future
development to the north
can still be built on the
boundary and can be
designed to have a
defensive wall.

Where the locality
abuts a residential
zone and/or a
residential allotment,
the side setbacks are
generally to be a
minimum 3m, except
where the locality
character is
established by the
existing footprints and
the allotment capacity
of the locality would
be unreasonably
constrained. Refer to
the Locality Controls
of Part D2 for specific
side setback
requirements.

The building at the rear is
setback 6-9m from the
rear (western) boundary

Yes

Ensure that corner
buildings respond to
the characteristics of
the two streets they
address, reinforcing
the corner elements.

The building has been
designed to enhance the
corner location by
including a blade wall that
defines the development
and its location. The
differentiation in design
along Princes Highway
(which exemplifies a more
commercial mixed use
style) and Water Street
(which exemplifies a more
residential character)
ensures that the
development addresses

Yes
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each street and its
different character.
Lobbies are considered to
Encourage
be wide and spacious.
identifiable, good
quality entry spaces to
lobbies, foyers or
individual dwelling
entrances.

Yes

Most units have two
balconies which are
compliant with the
requirements for balcony
sizes in accordance with
the ADG. The one
bedroom apartments will
not comply with the DCP
controls and neither will
the width of the balconies
for the two bedroom
apartments as widths are
2m not 2.5m. Satisfies the
ADG provisions. In
addition many units have
two sets of balconies
which substantially
improves the amenity of
these spaces.

Yes

Each apartment is to
have at least one
primary balcony.

Primary balconies are
to have a minimum
depth of 2.5m and a
minimum size of
10sqm.

3.6.7
Public Art

The site is over 1,000sqm.
The provisions in respect
to the incorporation of
public art in accordance
with the DCP has not been
strictly implemented to
date. This development
has been designed so that
it can accommodate a
The artwork should be sculptural feature or public
art within the central
prepared having
courtyard space and could
regard to links
be included as a condition
between the Locality
of consent if this is
and details of such
considered to be a
artwork and the
proposed location are reasonable request.
The central courtyard is
to be submitted with
essentially a private area
the Development
and therefore CPTED
Application.
issues would arise if
members of the public
could freely access this
space. Alternatively a
Development on sites
over 1000sqm should,
where possible
include the provision
of high quality artwork
within development in
a publicly accessible
location.

No but
acceptable
and balcony
sizes and
dimensions
comply with
the ADG

No but could
be dealt with
via a
condition
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sculpture could be
included at the front of the
site along Water Street
and could be provided
within the outdoor front
terrace area adjoining the
proposed café. This would
be a better location and
could be easily
appreciated by members
of the public and add
interest to this building.
3.6.8
Roof forms and
parapets

Variation to the
existing pattern of roof
forms may only occur
where the parapet line
is not disrupted and
where the new roof is
not visible from the
street below or
adjacent public areas.

The proposed flat roof
form is consistent with the
type and style of roof
forms in the locality and
this caters for the ability to
have communal open
space within the roof.
A small parapet is
proposed but this is not
designed to be a high or
dominating feature and is
sympathetic with the
anticipated character for
new contemporary
developments.

Yes

3.6.9 Signage

Ensure that signage is
in keeping with the
scale of development,
quality and overall
design.

The only signage
proposed is along the
corner of the Site which is
a standard building
identification sign which
outlines the street/building
name.

Yes can also
be regulated
through
conditions

3.8
Dwelling mix

Provide a mix of
studios, 1, 2 and 3 or
more bedroom
apartments in varying
layouts.

The proposal provides a
mix of 1, 2 and 3 bedroom
apartments of varying
styles, layouts and sizes.

Yes

3.9
Home Office

Clearly identify the
home office area,
ideally by designing it
so that it can be
closed off from the
rest of the apartment.
The design should be
sufficiently flexible to
allow later or alternate
use as part of the

Yes
Not proposed. The small
study areas are located
within some apartments
(i.e. unit 03, 15, 26, 35, 43)
however these spaces are
not designed to be home
offices in the true sense.
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residence.
3.10 Storage

All developments
must provide a
designated secure
storage space (in
addition to any areas
set aside for off street
parking) to a minimum
floor area of 4m2 for
each dwelling or unit.

Yes
The development has
been well designed and
includes independent
storage spaces for each
unit in the basement The
area of each storage
space satisfies the ADG
requirement of 6 cubic
metres, 8 cubic metres
and 10 cubic metres for
each 1, 2 and 3 bedroom
apartments respectively.
The ADG provisions
override the DCP
provisions and the
development would not
satisfy the 4sqm
requirement as this would
require a minimum space
of 1m x 4m or 2m x 2m to
be designated for storage
which is quite a large area.

3.12 Amenity

Visual Privacy
Design building
separation for parallel
ranges of buildings to
at least the following
standards for the
residential
component:
 12m between
habitable rooms/the
edge of their
balconies
 9m between
habitable rooms/the
edge of their
balconies and nonhabitable rooms.
 6m between nonhabitable rooms
Offset facade
openings from
existing openings in
adjacent development
to minimise direct
overlooking of rooms
and private open
spaces.

As previously discussed
the internal separation
distance between
buildings is generally 12m
however there are
sections of the communal
courtyard that do not
achieve the 12m minimum
however apartments have
been designed so that
overlooking is minimised
between apartments.

No but
generally
considered
acceptable

This issue has been
discussed in greater detail
earlier in this report in
respect to separation
distances under the ADG.
Window openings have
been sensitively designed
and orientated away from
other apartments and
internal spaces.

Yes
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3.13 Open space
and Landscaping

Retain existing, and
incorporate new
indigenous trees,
shrubs and ground
cover where
appropriate.
Maximise deep soil
zones to provide for
substantial
landscaping and
mature trees.
Submit a landscape
plan prepared by a
qualified landscape
architect.
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The proposal fails to
satisfy the DCP control
and seeks to remove all
the existing vegetation on
site. As previously
mentioned Council’s
Landscape Officer does
not support the proposed
approach and believes the
existing trees add valuable
visual amenity to the area
and are significant visual
features in good condition.

No discussed
in greater
detail below

D2 – Commercial Locality Guides
12. Blakehurst
12.3 Design
Solutions
12.3.1 Height

The street wall height
to the Princes
Highway/King
Georges Road is to
maintain a two (2)
storey façade.
The maximum
number of levels = 3.
The maximum overall
height (to the
uppermost habitable
part of the building) =
10.2m. The total
overall building height
(including roofs and
any projections such
as plant, lift overruns,
blades or the like)
shall not exceed 2m
above the habitable
part of the building.
No development is
permitted in the roof
void.

12.3.2 Preferred
Land Use

Ground floor - retail,
first floor commercial/residential
and second floor –

The height provisions
proposed for this precinct
in accordance with the
KDCP are not in line with
the updated statutory
height control of 21m in
the KLEP. The LEP
controls take precedence
and the DCP controls have
not been updated to reflect
these changes and are
therefore not applicable.

No but height
control
superseded
by KLEP
provisions

The proposal satisfies the
preferred and intended
land uses for this mixed
use development.

Yes
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commercial/residential
12.3.3
Amalgamation

The DCP anticipates
the amalgamation of
the three lots at 659
Princes Highway to
facilitate the
development.

Satisfies the proposed
amalgamation plan. The
proposal includes No.655
Princes Highway which
does not form part of this
site however its inclusion
will not isolate any
allotments and suitable
built form outcomes will
still be able to be achieved
if sites are consolidated
and redeveloped
immediately to the north.

Yes

12.3.5 Pedestrian
Entry

Should be obtained
from Princes Highway
and side streets

Two lobbies are provided
with access off Princes
Highway and one lobby off
Water Street which
complies with the DCP
requirement for pedestrian
access to the
development.

Yes

12.3.6
Car parking

Off street parking is to
be provided for any
new development
either underground or
at the rear of the
properties.

Yes
The development has
been designed to provide
driveway access through
the provision of a “service
lane” at the rear of the site.

Where a basement is
provided as part of a
development, no part
of the basement is to
be elevated above
ground level fronting
the Princes Highway.

The basement levels are
not elevated and do not
protrude above existing
ground levels.

Yes

To maintain the
privacy of the
adjoining properties to
the rear of sites
fronting the Princes
Highway, balconies
along the rear
elevations of buildings
are to be designed to
prevent down viewing
onto the adjoining
residential properties.
This is a particularly

The balconies at the rear
of the building are setback
6 - 9m from the residential
development to the west.
A condition should be
imposed if the application
as to be supported for
these balconies to include
sliding, full height privacy
screens to balconies at all
levels as this will reduce
the potential for
overlooking but also

Yes

12.3.8 Balconies
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important
consideration for
properties between
James Street and
Water Street.

Page 86

enable some greater solar
protection to these spaces
as they face west.

Provision of a service lane/accessway at the rear
162. The desired character statement for development within the Blakehurst locality states that
“Vehicular access to sites should be from Stuart Street, via Stuart Lane (where the rear
lane already exists). For the properties fronting the Princes Highway, between James
Street and Water Street, vehicular access from the rear or side streets may be more
difficult to achieve. It is considered that the creation of rear lane access between James
Street and Water Street may not be a viable option. In this regard, the creation of rear lane
access between James Street and Water Street will not be required. Where possible,
access via a right of way should be provided from 659 Princes Highway. For the sites
645-649 Princes Highway, vehicular access from the Princes Highway may be the only
acceptable solution. This would be subject to approval from the RTA.”
163. Although the DCP recognises that access from the rear (via the creation of a new service
lane) may be difficult to achieve if it works and is a viable option it should be considered. In
this case the development relies on a service lane which provides access to the basement.
The lane starts at grade from Water Street but slopes down and becomes lower than the
existing ground level so that access below ground is achieved.
164. It would seem that the intent of the DCP would be an at grade rear service lane that would
link up to James Street. Although this would be the preferred design solution the proposed
design is such that it would allow for future redevelopments to the north 651 and 653
Princes Highway to link up to this access point even though it may be partially submerged.
165. It would reduce the need for access off Princes Highway. The service lane would need to
become an easement or right of way on the title so that future development could
potentially utilise it. If approval is granted an easement on the title will need to be worded
such that the service lane could potentially be utilised by future developments to the north.
This could be a deferred commencement condition. The provision of the service lane does
have its benefits as it removes the likelihood of a podium over the basement which may
occur if no service lane was created.
Parking and traffic
166. An updated Traffic and Parking assessment report was prepared by Terraffic dated 24
March 2019. This was prepared in response to the first set of amended plans that were
prepared. The report considers the parking layout and its numerical compliance. As
stipulated earlier in this report the numbers of car parking spaces that have been provided
are in accordance with Council’s DCP and the 118 spaces exceed the minimum required.
The traffic assessment report also assessed the parking layout and general arrangement
and made the following observation;
“The proposed car parking areas and access ramps have been designed to generally
satisfy the following requirements of the Australian Standard AS/NZS2890.1:2004 – “Offstreet car parking”:
•
•

Class 1A long-stay residential parking spaces have a minimum length of 5.4m and
width of 2.4m
Class 3A short-stay retail spaces have a minimum length of 5.4m and width of 2.7m
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•
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Small car spaces are a minimum 5.0m long and 2.3m wide
The access/manoeuvring aisles for the Class 1A spaces are a minimum 5.8m wide
The access/manoeuvring aisles for the Class 3A spaces are a minimum 6.2m wide
An additional 0.3m has been provided for spaces adjacent to a wall or obstruction
1.0m wide dead-end aisle extensions have been provided where necessary
Pavement cross-falls at parking spaces do not exceed 5% (1 in 20) in any direction
Columns have been located in accordance with Clause 5.2 of the Standard
The first 6m of the access ramp from the property boundary does not exceed 5% (1 in
20)
Maximum ramp grades do not exceed 20% (1 in 5) and are measured along the inside
curve
Ramp transitions do not exceed 12.5% (1 in 8) over a distance of 2.0m
Two-way access ramps have a minimum roadway width of 5.5m with 2 x 300mm kerbs
A minimum headroom clearance of 2.2m has been provided throughout the basement
car park
Pedestrian sight lines in accordance with Figure 3.3 of the Standard have been
provided at the property boundary to enhance pedestrian safety

The disabled parking spaces have also been designed in accordance with the Australian
Standard AS/NZS2890.6:2009 – “Off-street parking for people with disabilities” as follows:
•
•
•
•
•

A 5.4m long x 2.4m wide dedicated (non-shared) parking space
An adjacent shared area that is also 5.4m long x 2.4m wide
A 2.4m long x 2.4m wide shared area that is located within the access aisle (not
marked)
A minimum headroom of 2.5m above the disabled spaces
Pavement cross-falls in disabled spaces do not exceed 2.5% (1 in 40) in any direction

167. The proposed development includes a dedicated loading bay which measures 10m x 4m
in the ground level car park. The loading bay has been designed to comply with the
Australian Standard AS2890.2:2002 accommodating an 8.8m long Medium Rigid Vehicle
(MRV) with a headroom clearance of 4.5m.
168. The ability of the MRV to access the loading dock was tested by Terraffic using the
Autodesk Vehicle Tracking software. This program has been specifically created for the
simulation of vehicle turning manoeuvres and includes all vehicles specified by the
Australian Standards and Austroads. In this case the proposal satisfies the requirements
for accommodating vehicles of this nature.
169. Council’s traffic and parking provisions require two (2) loading bays to be provided. This is
not considered reasonable as the retail component of the development has been designed
to include one larger tenancy and two small ones. The small tenancies are unlikely due to
their size (80sqm and 35sqm) to generate the need for MRV’s to distribute goods or
services to these spaces. The one large tenancy (over 400sqm) could cater for a small
convenience store or small supermarket and it is this use that is likely to take advantage of
the loading dock as well as the occasional reliance by units which may have tenants
moving in or out.
170. The retail scale, type and use of the development are unlikely to generate the need for two
loading bays. The proposal complies numerically with Council’s controls in terms of the
number of car parking spaces required and the deficient loading bay is considered
acceptable in this instance.
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Traffic Generation
171. In respect to the traffic generation created by the development the density has been
further reduced with the final set of plans proposing 50 apartments. The results of the
traffic generation that is proposed will be slightly less given that change. The updated
traffic assessment was conducted on the basis of the development catering for a density of
53 apartments and 3 retail tenancies having an area of some 526sqm.
172. The submissions received by neighbouring properties have raised significant concern
regarding vehicular movements along this street and current congestion being worsened
by the development. It is recognised that Water Street is one of the only streets along this
immediate stretch off Princes Highway that allows for vehicles to access Princes Highway
to travel southward. This arrangement means that Water Street attracts vehicles from
other streets adjoining the site creating congestion along Water Street at peak times in
particular.
173. Many residents were concerned that the vehicular access point for the development is too
close to the busy intersection and public carpark and traffic generated by the development
will adversely affect and influence this key intersection that locals rely on. It is fair to say
that the Princes Highway along this part of Blakehurst is exceptionally busy and generates
a lot of traffic movement during any day of the week. The vehicular access point has been
altered and moved from its originally proposed location (more central) and is now located
some 45m from the intersection with Princes Highway. This is at the furthest point of the
site from the intersection which will reduce potential conflicts and considered acceptable
given that the only other option for access is off Princes Highway and this will not be
permitted by the RMS. The residents raised a series of valid issues that are currently
occurring which should be addressed and improved. There are potentially a whole series
of options that could be adopted that would reduce congestion (i.e. restricting access to
the public car park from Water Street only and closing off Church Street access as this
additional access to the car park means cars are cutting through any queues and
obstructing traffic flows. There are improvements that could be considered however these
would need to be flagged with Council and considered by the Local Traffic Committee.
174. The existing trip generation rates were considered assuming the service station (former
use) was operating and in addition to this the commercial premises at No.655 was counted
and considered. On this basis at the worst case the land uses would generate 83 trips per
hour in peak periods. The traffic assessment considered that the residential component
was classed or categorised as “high density residential” and generated 0.29vtmph. High
density developments in the RMS guidelines relate to developments in Metropolitan CBD
areas and close to public transport.
175. This site is not considered to qualify as “high density” and should be considered as
medium density and generation rates revised to be consistent with this form of
development (0.50vtmph for 2 bedroom units and 0.65vtmph for the 3 bedroom units need
to be calculated as per medium density rates). This amounts to 31 movements per hour in
peak for the residential component (as opposed to 15 anticipated by the assessment) and
the retail component remains as approximately 25 traffic movements (although the retail
floor space has been marginally reduced since the initial and amended assessment was
conducted). The development would generate a total of some 56 vehicular traffic
movements in total as opposed to the 40 originally predicted by the assessment.
Terraffic’s assessment of the former uses (service station and commercial office building)
generate approximately 83 trips per hour in the peak period and the proposed
development generating a total of 56 trips is less and not considered to have an adverse
impact on the local residential streets. Despite some residents stating that the previous

Georges River Council – Local Planning Panel Thursday, 5 March 2020

Page 89

service station use is no longer in operation that land use shouldn’t be considered. The
previous use was a legal and legitimate use which although no longer in operation did
have an impact and should be considered as part of the assessment.
176. What also needs to be taken into consideration is the current tidal flow situation along
Princes Highway. As previously mentioned this section of the roadway is very busy and
pressure is also placed on immediately adjoining streets. RMS proposes substantial works
along Princes Highway between James Street south of Torrens Street to improve traffic
movements and flows. Part of these works are reflected by the RMS acquiring sections of
sites (including the subject site and across the road along the Todd park frontage). The
proposed works are extensive and include the following;
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Widening Princes Highway between James Street and south of Torrens Street to
accommodate the removal of the existing tidal flow arrangement
Removing the existing tidal flow arrangement on Princes Highway to allow a freeflow
of traffic, with four northbound lanes and three southbound lanes between James
Street and south of Torrens Street
Strip acquisition of the southern verge of Todd Park, adjacent to Princes Highway, to
accommodate the widening of Princes Highway
Construction of new medians on Princes Highway and upgrade of traffic signals at the
intersections of Princes Highway and Torrens Street, Water Street and Bunyala Street
Realigning the access into Torrens Street from Princes Highway to accommodate the
widening of Princes Highway
Removal of two car parking spaces near the access into Torrens Street from Princes
Highway to accommodate the realignment
Strip and property acquisition of residential and business premises on Princes
Highway to accommodate the widening of Princes Highway
Realigning the access into Church Street from Princes Highway to accommodate the
widening of Princes Highway
Adjusting the access into the Church Street car park from Church Street, and
relocating of a water bubbler to accommodate the widening on Princes Highway
Relocating the existing north bound bus stop on Princes Highway, from south of
Church Street, to closer to the Church Street car park
Installing a new signalised pedestrian crossing on Princes Highway, south of Torrens
Street
Installing new signalised pedestrian crossings on Bunyala Road, Water Street and
Torrens Street, at the Princes Highway intersections
Adjusting existing footpaths on Princes Highway, Torrens Street and Church Street
Upgrading and relocating the existing street lighting, utilities, signage and drainage
Tree removal, trimming and landscaping.

177. The timing and scheduling of these works is unclear however once implemented should
improve traffic flows and movement within along the Princes Highway as well as within the
immediate vicinity of the highway.
Built form and transition to the residential zone
178. The side setback controls within the KDCP state that “where the locality abuts a residential
zone and/or a residential allotment, the side setbacks are generally to be a minimum 3m,
except where the locality character is established by the existing footprints and the
allotment capacity of the locality would be unreasonably constrained. Refer to the Locality
Controls of Part D2 for specific side setback requirements.” In addition to the setback
controls the objectives of the DCP also seek to create a development that respects the
siting and location of lower scaled residential dwellings. The subject site is located in a
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business zone and immediately to the west the small scale residential zone has been upscaled although the zoning remains residential in nature (R3). Although the LEP
encourages a medium density form of development achieving a maximum height of 15m
there is a difference of some 6m (2 levels) between the subject site and the potential that
can be achieved to the west if sites were redeveloped to their full potential.
179. Currently the adjoining residential properties to the west are modest small scale residential
dwelling houses.
180. The second set of amended plans dated May 2019 showed the rear building as 5-6
storeys in scale (west elevation shown in Figure 17). This shows the rear building at 6
storeys along the south western corner, then tapering and stepping down to 5 storeys with
an RL27.80 at this point.

Figure 17: Western elevation (courtesy Peter Dunn Architect, May 2019)

181. The proposed built form was altered in October 2019 and although these final plans
reduce the height and scale of the development when viewed from Princes Highway, the
development increased the scale of the building at the rear to read as 6 storey’s with a
maximum height reaching RL30.80 as opposed to the previous 5 storey height (RL27.80).
This adds a substantial amount of bulk to the rear despite only catering for two apartments
(Units 45 and 46). The scale and form at the rear is now greater than the amended
scheme presented in May 2019 (refer to Figure 18) and fails to satisfy the transitional
provisions as the scale along this rear portion needs to respect the lower scaled residential
properties.
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Figure 18: Western elevation (courtesy Peter Dunn Architect, October 2019)

182. The most recent changes add unnecessary bulk and scale at the rear and fail to provide
an appropriate degree of transition in scale and form to the west. In addition, the new level
will further reduce the provision of solar access to the central courtyard space. The
removal of units 45 and 46 will create a fifth level at the rear which is considered to be a
more appropriate scale and form. The 6 storey section along the south western corner
may be acceptable if there are no amenity impacts generated by its form.
Interim Policy – Georges River Development Control Plan 2020
183. Council at its Environmental and Planning Committee Meeting dated 24 June 2019
resolved to adopt the Georges River Interim Policy DCP which became effective on 24
July 2019.
184. The Interim Policy is a public policy is to be used as a guide to set a consistent approach
for the assessment of residential development within the LGA. It is a supplementary
document meaning that current DCP controls will prevail if they are considered to be best
practice. The interim policy has no statutory recognition in the assessment of Development
Applications pursuant to the Environmental Planning and Assessment Act, 1979 (EP and
A Act)
185. An assessment of the proposal has been carried out against the provisions of the Interim
Policy as set out in the following table.
Table 7: Compliance against the Interim Policy – Georges River DCP 2020
Standard
Proposed
Complies
Site Frontage
20m
The frontage of the site along Princes Yes
Highway is 53m and the frontage to
Water Street is some 48m
Building Height
The relevant LEP controls
The height of the building exceeds the No The building
relating to height will prevail statutory height limit but only with the
exceeds the
over the DCP controls that
ancillary structures (lift overruns and
height limit and
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relate to storeys

Private Open Space
The ADG requirements
prevail over the DCP
controls for private open
space
Parking
The RMS parking
provisions apply if the site
is located within an
“accessible” area pursuant
to the provisions of the
ADG
Solar Access
The ADG requirements
prevail over the DCP
controls for solar access.
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pergola feature to the rooftop area of
open space) exceeding the control. A
Clause 4.6 statement has been
submitted which justifies the amount
and degree of non-compliance.

the Clause 4.6
statement is not
considered to be
well founded as
its assessment
fails to consider
the potential
impacts and does
not take into
consideration the
updated heights
of the ancillary
roof structures.

Satisfies the ADG provisions for
private open space and exceeds
these requirements for several units.

Yes

The site is not within an “accessible”
area and therefore the KDCP parking
rates apply. This has been discussed
earlier and the development complies
with the numerical requirements for a
development of this scale.

Yes

The solar access provisions of the
ADG have been complied with.

Yes

(iii) any planning agreement that has been entered into under section 7.4, or any
draft planning agreement that a developer has offered to enter into under
section 7.4, and,
186. Comment: there are no planning agreements that pertain to this site.
(iv) the regulations (to the extent that they prescribe matters for the purposes of
this paragraph), that apply to the land to which the development application
relates,
187. Comment: There are no further prescribed matters under the Regulations apart from
compliance with the National Building Code of Australia (BCA) and meeting the Australian
Standards for parts of the design.
188. If approval is granted standard conditions will be included in regards to the building and
construction process and ensure that any proposed materials and finishes i.e. cladding
complies with the provisions of the National Construction Code and conditions relating to
construction management would be imposed.
(b) the likely impacts of that development, including environmental impacts on both
the natural and built environments, and social and economic impacts in the
locality,
Natural Environment
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189. The submission of a detailed Ecological Report has quantified and assessed the
importance and status of the existing trees on site. The larger trees are not endemic to the
area however their removal is not supported by Council’s Landscape Officer. Council’s
Landscape Officer believes the trees are of good quality and condition and add to the
visual amenity and quality of the area and Site. There is limited potential to replace these
types of trees within the development site.
Built Environment
190. The proposed development is unlikely to result in adverse impacts to the built environment
and on the whole provide a positive contribution to this precinct which is in the process of
undergoing and is in need of change (subject to changes to the design to address planning
and environmental issues raised in this report). The architectural design, intended use of
high quality materials and finishes should create an interesting and vibrant built form and
assist in revitalising this local centre and activating the street frontage. The development is
considered to create a positive contribution to the streetscape and will enhance the public
domain subject to the amendments referenced throughout this report.
Social Impact
191. The proposed development will have no serious adverse social impact in fact it will fulfil a
much needed housing requirement in the area by providing more accommodation in this
generally accessible and convenient location subject to a reconsideration of the scale and
form of the rear building as discussed to create a better transition to the lower scale
residential properties to the west.
Economic Impact
192. The proposed development will have no adverse economic impact in fact it will benefit the
longer term viability and the sustainability of this local centre through the provision of the
three (3) commercial tenancies. Also through the construction process the development
will ensure employment in this industry in the short term if this development is approved.
(c) the suitability of the site for the development,
193. Comment: The site has a series of impediments and constraints but these should not
preclude it from being suitable for the proposed development subject to the concurrence
from a series of government agencies and incorporating some design changes. The site is
zoned to permit larger scaled mixed uses developments.
(e) any submissions made in accordance with this Act or the regulations,
194. Comment: The proposal has been notified and all submissions received have been
considered in detail below.
(f) the public interest.
195. Comment: The proposal at this stage fails to satisfy all the provisions within the key
Environmental Planning Instruments and as such it cannot be concluded that the
development is in the public interest at this point in time.
196. The application at this point in time fails to satisfy a number of planning controls and
provisions and the insufficient information at the time of assessment results in a failure to
address and provide details in relation to a series of outstanding planning and design
issues.
Environmental Planning and Assessment Regulations 2000 (EP&A)
197. The proposed development satisfies the relevant matters for consideration for
development under the Regulations.
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Development Contributions
198. The proposed development would require the payment of contributions in accordance with
Section 7.11 and 7.12 (Contributions towards the provisions or improvement of amenities
or services) based on the provisions of additional dwellings on the subject site and retail
tenancies/floor space. The contribution amount is not calculated as the application is
recommended for refusal.
SUBMISSIONS AND THE PUBLIC INTEREST
199. The application was notified to immediately adjoining properties and they were given a 14
day period in which to comment. The original proposal generated a total of nine (9) written
submissions and a submission containing thirty nine (39) signatures. The latest plans were
renotified and a further three (3) submissions were received. The following issues were
raised by the submitters.


The density of the development is too large and the scale and height of the
development is inappropriate in this location and exceeds the height control.
200. Officer Comment: The original application was amended and the height and floor space
reduced. The density of the development has been reduced by five (5) dwellings with a
small decrease in retail floor space. But it has increased in height to the residential
interface which is not considered to be an appropriate design and built form outcome along
this side of the Site.
 An unacceptable degree of overshadowing will occur to the west.
201. Officer Comment: The amended application is not accompanied by updated shadow
diagrams however the scale and height of the development has been reduced along the
Princes Highway and as such the shadowing impacts are likely to be reduced in some
areas. The scale of the building has increased in height to the residential interface which
will increase shadowing to some degree The development in mid-winter at 9am will
overshadow No.5 and 7 Water Street and to a lesser degree the eastern boundary of No.3
Water Street. From 12 noon onwards the development will not overshadow any adjoining
residential property as it falls on Water Street and the Princes Highway. From 12pm until
3pm the development will overshadow the public car park and the eastern section of
Church Street Reserve. The south-western part of the reserve is unaffected and this is the
largest and more private area of the parkland. From 3pm onwards the development affects
a small section of Todd Park, Caltex Service Station and the Princes Highway.
202. As such the immediately adjoining residential properties will not be affected by the
development in the afternoon in midwinter. This is considered to be an acceptable
planning outcome as immediately adjoining residences will receive a minimum of 3 hours
of sunlight during the day in midwinter.


The scale of the development at the rear is inappropriate and the transition to
the residentially zoned properties to the west is not acceptable.
203. Officer comment: Currently the residential properties along Water Street are single and
two storey detached dwelling houses. These properties have been up-zoned like the
subject site to accommodate medium density development achieving a maximum height of
15m for future development. This equates to some 4-5 storeys. The proposed
development has been reduced in height so that the parapet and all habitable areas are
located within the 21m height limit however the most recent set of amended plans
increases the scale along the western side to reflect a 6 storey building. The second set of
amended plans showed this section of the building at five (5) storeys which is a better
scale and transition to this residential precinct.
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204. The proposed encroachments to the height control consist of the lift overrun, pergola
feature, WC and planter boxes which are all ancillary elements to the rooftop areas of
open space. The Applicant has submitted a Clause 4.6 Statement which seeks to justify
the amount and degree of non-compliance. In this case the statement lacks appropriate
detail and information to justify the exceedance and is therefore is not considered to be
well founded in this case.
205. Despite this the proposed form and scale of development as proposed is generally
consistent with the anticipated scale that the controls envisage along the Princes Highway
frontage however, the scale of the rear building as amended by the plans in October 2019
has increased the height of the rear building from 5 to 6 storeys. This is a poor outcome as
the development will not step down to the lower residential properties. The proposed
amended design in May 2019 had the majority of the rear building achieving 5 storeys in
scale. Part of this issue could be resolved by lowering the building and removing
apartments 45 and 46.
206. This issue has been discussed in greater detail in this report and it is concluded that the
amended design doesn’t provide an appropriate transition to the west and is not in
accordance with the objectives of the KDCP.
 An unacceptable degree of overlooking will occur
207. Council comment: The rear building has been designed so that it provides for compliant
separation distances of 6m-9m along this side. If consent is granted there are a number of
conditions that could be implemented to further reduce overlooking such as sliding fixed
louvered screens to balconies to provide additional screening. Also the garden terraces
along Level 4 should become a small communal spaces and landscaped elements rather
than private areas. Landscaping around and within this space should be increased. Also
the provision of raised planter boxes along the western boundary adjoining the western
boundary should include species that can achieve heights of 3-4m to provide some
additional screening and greenery (i.e. bamboo or the like).
 Increase in traffic, parking and congestion problems.
208. Council comment: This is a key planning concern that has been raised by most submitters.
All residents are concerned that the cumulative impacts of the development in terms of
traffic movements that will increase the current level of congestion along Water Street.
Water Street is one-way and one of the few streets in the immediate locality that permits a
south bound turn onto Princes Highway, hence it attracts a large amount of vehicles in the
AM peak (in particular) who are heading south. This is evident by the photos provided by
one resident (see Figure 19 and 20 below). The issue of congestion and trip generation
has been discussed in more detail earlier in this report.
209. Added to this, congestion of the vehicles that travel up Church Street and turn into the
public car park and access Water Street that way is a current issue. This creates a clear
banking up of traffic and cars that are approaching the intersection (Princes Highway and
Water Street) from a number of points from the west. One submitter suggested that the
originally proposed driveway into the development should not be located opposite the
public car park exit.
210. In addressing this issue the driveway to the development has been relocated further to the
west and will be offset from the car park access point. This goes some way to address this
resident’s concerns.
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211. The issue of traffic generation has been addressed in greater detail earlier in this
assessment and the projected levels by McLaren have been scrutinised and considered to
be inaccurate however even a recalculation of traffic generation levels created by the
development seems there will be less traffic movements than when the service station was
fully functional. The issue of traffic congestion in Water Street is largely a result of the
existing traffic conditions in the broader locality funnelling residents into Water Street. This
is not an issue that can be resolved by this application alone. This is a larger issue which
needs Council’s and the Local Traffic Committee’s attention.
212. A series of mechanisms should be considered such as closing access through to the
public car park from Church Street. This will to some degree remove and limit access to
and from Church Street. Other traffic calming mechanisms could be adopted however a
more detailed study of the whole precinct would need to occur. In addition congestion
should improve after RMS Tidal flow improvements occur.

Figure 19: Extract from one of the submissions showing the congestion along Water Street at peak times
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Figure 20: Extract from one of the submissions showing the queuing and conflicts with additional cars
cutting through to Water Street from the public car park.

 Public Transport is limited in this location which increases the reliance on cars
213. Council comment: It is acknowledged that this site is not considered to be “accessible” in
planning terms. If a site is classified as “accessible” onsite parking provisions are reduced
in accordance with RMS requirements. As the development is not accessible the
development needs to comply with Council’s minimum parking requirements in
accordance with the Kogarah Development Control Plan (KDCP). The proposal complies
with Council’s numerical controls pertaining to car parking.
 House shown at 7 Water Street on the amended plans is inaccurate.
214. Officer comment: This issue has been addressed above. The proposed built form at 7
Water Street as shown in the amended elevations and is only an indicative built form
model for possible future redevelopment opportunities at this site. In assessing the
proposal Council considers the existing situation and factors in the potential for future
redevelopment of adjoining sites.
REFERRALS
Council Internal Referrals
Landscape Officer
215. Council’s Landscape Officer has reviewed the application and has raised an objection to
the removal of the larger and more significant trees on site. The following formal
comments were provided;
216. “The following reports have been reviewed and considered;
‐ I have the Arborist report from TALC dated 16th April 2014
‐ I have a Statement prepared by TALC dated 6th February 2018, Ref:4431
‐ Tree Assessment – Cumberland Ecology, dated 7th Feb 2020.
a) The Arborist Report provided and dated 2014, assessed six (6) trees with four trees
being of Australian Native, significant, with the Author rating Tree 1, 4, 5 having good
vigour and a Sustainable Retention Index Value (SRIV) of MGVF9 (Medium term,
potential for longer with improved growing conditions). My site visit this morning, some
six years later still confirms these ratings and trees having good vigour. The size of the
trees has also increased since 2014.
b) The comment from the 2014 report – “It is considered that the amenity the trees provide
is minimised due to the number of trees present within neighbouring lands and could be
replaced through the replanting of trees, shrubs and ground covers as part of landscape
works for the development” (5. Discussion). This comment is not supported and the
importance of canopy linkage is evidenced in the reserve to the south, the parks trees to
the east and general canopy cover within the Todd Park/Carrs Park precinct. These trees
provide an important canopy link throughout the area.
.
c) The Arborist Report dated 2014 recommends removal of all trees – 1, 2, 3, 4, 5 and 6
and yet the report mentions within Appendix D “Tree Protection Guidelines’ and
Appendix E “Tree Protection Zone Standard Procedure”… and yet no trees are being
retained which contradicts the conclusion to some degree.
d) The Statement provided by TALC, dated 6th February, states that the “feasibility for
retention” for the one tree, being Tree 1. There are several other trees upon the
proposed site that are of equal importance, notably Corymbia citriodora x 2. Again the
statement – Amenity issues – “The area in general is that of a leafy nature
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supporting multiple trees minimising any perceived impacts upon the amenity of
the immediate area through the removal of the subject tree”. This statement cannot
be supported. The author states as well that “any amended design would require a
setback of 12 metres radius to be considered impacting upon the viability of the
development”. This statement demonstrates that the main focus is the viability of the
development as opposed to the viability of the subject tree. Yes I believe the proposal
needs amending to cater for the subject tree (tree No.1) and cater for the other trees not
mentioned within this statement as they contribute greatly to the canopy link throughout
the area and broader community.
e) Of note this subject site is classed as B2 with the land directly to the west of this site
being R3, being a lower residential height limit. These trees provide a break from this
dissection in zoning boundaries and future occupant’s privacy from both sites.
f) The Tree Assessment by Cumberland Ecology has mentioned that the tree1 was
misdiagnosed by TALC and in fact a Eucalyptus grandis. The findings within this tree
Assessment by Cumberland Ecology are that the trees do not form part of threatened
ecological communities. With this in mind, it still demonstrates the importance of a
greening canopy linkage, and the contribution these trees have on the greening of this
community as a whole.
217. As of the site visit this morning, 19/2/20 there is a minimum seven (7) tree species that
have seeded from the surrounding seed bank of trees. These trees range in DBH
(Diameter at Breast Height) of .150mm up to .300mm, classed as trees under Georges
River Councils tree management Policy 2019. The Arborist report only shows one tree
evaluation matrix. Another evaluation matrix called STARS – Significance of a Tree
Assessment Rating System, shows that trees 1, 4 and 5 are rated as having a HIGH
Significance (must have min 3 criteria) being;
1 – The tree is in good condition and good vigour
2 – The tree has a form typical for the species
3 – The tree is rare or uncommon in the local area (Cumberland Ecology A.5. Discussion)
4 – The tree is visually prominent and visible from a considerable distance when viewed
from most directions within the landscape due to its size and scale and makes a positive
contribution to the local amenity
218. My recommendations are that trees 1, 4 and 5 be retained and the proposal redesign to
cater for these significant trees”.
Development Engineer
219. Council’s Development Engineer has raised no objection to the proposed
stormwater/drainage design subject to conditions of consent being attached to any
consent granted. An OSD tank is proposed with the site draining towards the Princes
Highway being the low point of the site. A series of sumps are proposed along the eastern
side which will manage surface runoff. This design has been adopted as a result of the
recommendations of the Geotechnical Report (prepared by EI and dated 22 March 2016).
The Geotechnical report acknowledged that the basement levels will intersect ground
water levels. The report suggested that this can be controlled by a conventional sump and
pump system. Conditions would need to be imposed to ensure that a well-designed
ground water controlled system is designed and that careful ongoing inspections and
maintenance programs are adopted.
220. The stormwater plans are concept only and would require a detailed design prior to the
issuing of the Construction Certificate.
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Traffic Engineer
221. Council’s Traffic Engineer has examined the application and has raised no objection to the
development in principle subject to conditions of consent requiring the car spaces to
comply with the Australian Standards. Council’s Traffic Engineers reviewed the updated
Traffic and Parking assessment and have not made any detailed assessment or
comments on the road network.
Environmental Health Officer
222. Council’s Environmental Health Officer has reviewed the application and confirmed in
writing that the site of the former Service Station at 659 Princes Highway has been
appropriately remediated and validation provided. Council’s Environmental Health Officer
stated;
“Submitted Site Validation Report Former Caltex Blakehurst Service Station (ID: 22162S)
659-661 Princess Highway Blakehurst prepared by Coffey Environments Pty Ltd ( Project
Ref # ENVIRHOD00595AB) dated 3 September 2010 indicates that identified soil
contaminants have been excavated from the site and the resulting excavations validated.
A summary of previous assessment work by Coffey Environments Pty Ltd included the
following:
1.
2.
3.
4.

Divestment Risk Assessment (DRA) dated 2008a;
Register of Hazardous Materials dated 2008 b ;
Environmental Site Assessment dated 2009 and
Remediation Action Plan (RAP) dated 2010.

Remediation of the site included the removal of all identified USTs, associated pipework,
and contaminated soils. The results of the site validation program indicated that identified
soil contamination has been excavated from the site and the site validated. Excavated
soils from the site were stockpiled and classified to enable off-site disposal or on-site reuse. Imported fill soils were classified as VENM and therefore suitable for use as backfill
within on-site excavations. Concentrations of contaminants of potential concern were
reported less than the adopted acceptance criteria with the exception of copper and zinc
which are considered likely to be representative of naturally occurring concentrations in
regional groundwater than on-site activities associated with former occupation of the site
as a service station. According to the Coffey Environments the site has been adequately
remediated to a standard which does not prevent the use of the property for any use
expressly permitted under the current zoning of the property 3(a) Business.”
223. Despite appropriate remediation occurring at 659 Princes Highway Council is still not
satisfied that 655 Princes Highway is suitable for its intended use as no preliminary or
detailed site inspection has occurred and as such the provisions of SEPP 55 have not
been satisfied.
Coordinator Environment Sustainability and Waste
224. Council’s Coordinator Environment Sustainability and Waste reviewed the proposal and
has raised no objection “in principle” subject to conditions of consent being attached to any
consent. One comment that was raised in the referral was the type of concrete floor i.e.
“To allow access to the garbage truck onto the property the concrete floor which requires
the truck to drive onto the property needs to be reinforced to adequately hold a 27tonne
truck. An indemnity needs to be filled out to give permission for the contractor to enter the
property. The Height clearance for the truck to enter the property needs to be 4m along the
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length of the distance to be used by the truck.” This issue can be addressed by conditions
if approval is to be granted.
225. The waste arrangement has been designed to cater for on-site removal of waste twice a
week by a private contractor. The arrangement is in accordance with the Waste
Management Plan that was lodged with the application.
External Referrals
Roads and Maritime Services (RMS)
226. The application was referred to RMS in accordance with the provisions of Clause 102 and
106 of the Infrastructure SEPP. RMS to date have not provided formal concurrence to the
application.
Ausgrid
227. The application was referred to Ausgrid who raised a series of issues regarding the design
of the proposal and its potential impacts onto existing electrical transmission lines. The
Applicant has been liaising with Ausgrid but to date no information has been provided to
state that Ausgrid are satisfied with the scheme. The proposal fails to satisfy ‘Subdivision
2’ (Clause 45) of the Infrastructure SEPP. It does seem the outstanding issue could
possibly be resolved with the cabling being provided underground. Given this site is
located next to sensitive State infrastructure it’s important that Ausgrid is satisfied with the
proposed arrangement.
State Rail
228. The application was referred to State Rail on several occasions. Additional information
was required to be prepared in respect to a ‘Blow Out’ report and updated Sections. The
amended information was provided to State Rail for their assessment and consideration.
To date their concurrence in accordance with Clauses 86 and 103 of the Infrastructure
SEPP has not been provided. As of February 2020 State Rail were in the process of
reviewing the new engineering information however had not finalised their assessment.
CONCLUSION
229. The application has been assessed having regard to the Matters for Consideration under
Clause 4.15 of the Environmental Planning and Assessment Act 1979, the provisions of
the relevant State Environmental Planning Policies, Local Environmental Plans and
Development Control Plans.
230. The application seeks approval for the consolidation of the existing four (4) allotments,
demolition of all structures and the construction of a part six (6), part seven (7) storey
mixed use development comprising fifty (50) residential units, over two and a half levels of
basement car parking catering for one hundred and eighteen (118) car parking spaces,
associated landscaping in the form of a central courtyard space and roof top communal
terrace areas and associated site works.
231. The proposed design has been amended a series of times and the final design is
considered to be an improvement and is considered an acceptable design response for
this Site subject to the scale and form of the rear building being reconsidered and reduced
and consideration given to retaining the existing trees.
232. There is also a series of outstanding information that has not been provided and the
insufficient information means that the development in its current form fails to satisfy a
series of Environmental Planning Instruments and cannot be recommended for approval.
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Deferred Commencement consent cannot be issued as the information required is
mandatory and concurrence required prior to determination.
233. It is considered that Development Application No DA2017/0408 should be refused subject
to the following reasons.
DETERMINATION AND STATEMENT OF REASONS
234. The reasons for this recommendation in summary are:
















The proposal fails to satisfy the objectives of Clause 4.3 (Height of Buildings control)
as part of the Kogarah Local Environmental Plan 2012 (KLEP). The degree of noncompliance with the height has been inaccurately calculated and considered and the
lack of updated shadow diagrams fails to justify the amenity impacts generated by the
variation are considered to be reasonable and acceptable in this case.
The proposed development fails to satisfy the provisions of Clause 4.6 of the Kogarah
Local Environmental Plan (KLEP) in respect to calculating the degree of noncompliance with the height control. The updated Clause 4.6 Statement is not
considered to be well-founded and fails to accurately assess the degree of variation;
with respect to the height control.
The proposal fails to satisfy the provisions of Clause 6.1 of the Kogarah Local
Environmental Plan (KLEP) as the site is located within the Class 5 Acid Sulphate
Soils (ASS) zone. The subject site adjoins Class 3 ASS and therefore an Acid
Sulphate Soils Management Plan is a mandatory requirement pursuant to the
provisions of the KLEP. The ASS Management Plan has not been prepared and as
such Subclause 3 of Clause 6.1 has not been satisfied.
The provisions of State Environmental Planning Policy No.55 have not been satisfied
as it is unclear whether No. 655 Princes Highway is suitable for its intended use. To
date no site investigations have occurred and the obligations and requirements of
SEPP 55 have not been satisfied.
Clauses 86 and 103 of the State Environmental Planning Policy (Infrastructure) have
not been satisfied as State Rail have not provided formal concurrence for the
proposed development.
Clause 101 of the State Environmental Planning Policy (Infrastructure) has not been
satisfied as Roads and Maritime Services have not provided their formal concurrence
for the proposed development.
The provisions of Clause 45 of the State Environmental Planning Policy
(Infrastructure) have not been satisfied as Ausgrid have not provided their formal
concurrence to the proposed development.
Council’s Landscape Officer is not in support of the removal of the large, significant
existing trees (Trees No.1, 4 and 5) on site given their good condition and vigour and
the fact that they contribute significantly to the aesthetic and visual quality of the area
and streetscape.
The six (6) storey scale of the rear building is inappropriate and fails to satisfy the
Kogarah Development Control Plan provisions which require new development to
respect and create an appropriate transition between properties to the rear.
The proposal is not in the public interest given the number of submissions received
and non-compliance with the objectives of the Height of Buildings Control.

Determination
235. THAT pursuant to Section 4.16(1) of the Environmental Planning and Assessment Act,
1979, as amended, the Georges River Local Planning Panel, refuses development
consent to Development Application DA2017/0408 for site consolidation of the existing
four (4) allotments, demolition of all structures and the construction of a part six (6), part
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seven (7) storey mixed use development comprising fifty (50) residential units, over two
and a half levels of basement car parking catering for one hundred and eighteen (118) car
parking spaces, associated landscaping in the form of a central courtyard space and roof
top communal terrace areas and associated site works, at the site known as Lot 4 in
DP13988 and Lots 29, 30, 31 in DP 124618 at 655-659 Princes Highway, Blakehurst
subject to the following reasons:
1. The proposed development fails to satisfy the objectives of Clause 4.3 (Height of
Buildings control) of the Kogarah Local Environmental Plan 2012 in that the degree of
non-compliance with the height control has not appropriately justified that the variation
will “minimise” amenity impacts such as overshadowing, visual impact and
overlooking. In this case the non-compliance is considered to be unreasonable and
unnecessary.
2. The proposed development fails to satisfy the provisions of Clause 4.6 of the Kogarah
Local Environmental Plan 2012 in respect to calculating the degree of non-compliance
with the height control. The updated Clause 4.6 Statement is not considered to be
well-founded as it fails to accurately assess the degree of variation; as such the
proposal is not in the public interest and does not satisfy the objectives of the height
standard and provisions of Clause 4.6.
3. The proposal fails to satisfy the objectives and provisions of Clause 6.1(3) of the
Kogarah Local Environmental Plan 2012 as an Acid Sulphate Soils Management Plan
has not been prepared and the provisions and requirements of Clause 6.1 of the
Kogarah Local Environmental Plan 2012 have not been satisfied.
4. The proposal fails to satisfy the provisions of State Environmental Planning Policy
No.55 – Remediation of Land as it is unclear whether No.655 Princes Highway is
suitable for its intended use as no Preliminary (Phase 1) or Detailed (Phase 2) site
investigations have occurred.
5. Clauses 86 and 103 of the State Environmental Planning Policy - Infrastructure have
not been satisfied as State Rail has not provided formal concurrence for the proposed
development and its associated design given that State Rail infrastructure immediately
adjoins the site and the impact (or lack of) from the proposal on these assets has not
been determined.
6. Clause 45 of the State Environmental Planning Policy - Infrastructure have not been
satisfied as Ausgrid has not provided formal concurrence for the proposed
development, its associated design.
7. Clause 101 of the State Environmental Planning Policy - Infrastructure has not been
satisfied as Roads and Maritime Services have not provided their formal concurrence
to the proposed development and design given the siting of the proposal is on a
classified roadway.
8. The proposal fails to satisfy the objectives of Section 3.4, Part D of the Development
Control Plan 2012 in respect to Building Heights as an appropriate transition to the
lower scaled residential buildings to the west has not been achieved. The proposed
six-storey scale and form of the rear building is considered inappropriate and will
adversely affect the smaller scaled residential properties to the rear along Water
Street.
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9. The proposed removal of the existing substantial trees on site (Trees No.1, 4 and 5) is
not supported given the visual and aesthetic qualities and contribution of these trees to
the locality and streetscape and their good condition and vigour. Their removal will be
detrimental to the quality of streetscape and immediate surrounds.
10. The development is not in the public interest given the number of submissions
received and the exceedance in the height of the building above the height control.
NOTES/ADVICES
Review of Determination - Section 8.2 of the Environmental Planning and Assessment
Act confers on an applicant who is dissatisfied with the determination of the application the
right to lodge an application with Council for a review of such determination. Any such
review must however be completed within 6 months from its determination. Should a
review be contemplated sufficient time should be allowed for Council to undertake public
notification and other processes involved in the review of the determination.
Note: Review provisions do not apply to Complying Development, Designated
Development, State Significant Development, Integrated Development or any application
determined by the Sydney South Planning Panel or the Land & Environment Court.
Appeal Rights - Part 8 (Reviews and appeals) of the Environmental Planning and
Assessment Act 1979 confers on an applicant who is dissatisfied with the determination of
the application a right of appeal to the Land and Environment Court of New South Wales.
Lapsing of Consent - This consent will lapse unless the development is physically
commenced within 5 years from the Date of Operation of this consent, in accordance with
Section 4.53 of the Environmental Planning and Assessment Act 1979 as amended.

ATTACHMENTS
Attachment 1 South Elevation - 655-659 Princes Hwy Blakehurst
Attachment 2 North Elevation - 655-659 Princes Hwy Blakehurst
Attachment 3 Eastern Elevation - 655-659 Princes Hwy Blakehurst
Attachment 4 Western Elevation - 655-659 Princes Hwy Blakehurst
Attachment 5 Roof Plan - 655-659 Princes Hwy Blakehurst

