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REPORT TO GEORGES RIVER COUNCIL 
LPP MEETING OF TUESDAY, 17 DECEMBER 2019 
   

LPP Report No LPP062-19 
Development 
Application No 

DA2018/0059 

Site Address & Ward 
Locality 

261 Princes Highway Carlton 
Kogarah Bay Ward 

Proposed Development Demolition of existing building, lot consolidation, tree removal 
and construction of a new five (5) storey shop top housing 
development including two (2) levels of basement parking 

Owners Kirshu Pty Ltd 
Applicant MHN Design Union  
Planner/Architect MHN Design Union 
Date Of Lodgement 22/02/2018 
Submissions Two (2) 
Cost of Works $15,471,770.00 
Local Planning Panel 
Criteria 

SEPP 65 Application under Ministers Direction of  23 February 
2018 

List of all relevant s.4.15 
matters (formerly 
s79C(1)(a)) 

State Environmental Planning Policy No.65 – Design Quality of 
Residential Apartment Development, State Environmental 
Planning Policy (Vegetation in Non-Rural Areas) 2017, 
State Environmental Planning Policy (Building Sustainability 
Index: BASIX)2004, Greater Metropolitan Regional 
Environmental Plan No.2 – Georges River Catchment, State 
Environmental Planning Policy No.55 – Remediation of Land, 
Draft State Environmental Planning Policy, Draft State 
Environmental Planning Policy – Remediation of Land,  
Kogarah Local Environmental Plan 2012, Kogarah Development 
Control Plan 2013 

List all documents 
submitted with this 
report for the Panel’s 
consideration 

Architectural Plans, Statement of Environmental Effects, 
Cardno Flood Report, Hydraulic Report 
Traffic Assessment Report, Acoustic Report, BASIX 
  

Report prepared by Consultant Planner  
 

 

Recommendation That the application be refused in accordance with the reasons 
stated in the report. 

 

 
Summary of matters for consideration under Section 4.15 
Have all recommendations in relation to relevant s4.15 matters 
been summarised in the Executive Summary of the 
assessment report? 

 
Yes  

Legislative clauses requiring consent authority 
satisfaction 
Have relevant clauses in all applicable environmental planning 
instruments where the consent authority must be satisfied 
about a particular matter been listed, and relevant 
recommendations summarised, in the Executive Summary of 
the assessment report? 

 
Yes  

Clause 4.6 Exceptions to development standards 
If a written request for a contravention to a development 

 
Not Applicable 
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standard (clause 4.6 of the LEP) has been received, has it 
been attached to the assessment report? 

 

Special Infrastructure Contributions 
Does the DA require Special Infrastructure Contributions 
conditions (under s7.24)? 

 
Not Applicable 

Conditions 
Have draft conditions been provided to the applicant for 
comment? 

 
Not Applicable 

Recommendation is for 
Refusal and the refusal 

reasons are available at 
the time the report is 

published. 

 

Site Plan 

 
Figure 1: Aerial Photograph of the subject site and locality outlined in red 

 
Executive Summary 
 
Proposal 
1. The development application (DA) seeks consent for the demolition of existing structures, 

lot consolidation, tree removal and the construction of a five (5) storey shop top housing 
development comprising thirty six (36) units (13 x 1 bedroom, 21 x 2 bedroom and 2 x 3 
bedroom units), one level of commercial/restaurant/café floor space, and two (2) levels of 
basement car parking for a total of ninety-seven (97) car parking spaces, new 
landscaping and associated site works. Two (2) business/retail tenancies totalling 
1,289sqm, with dual access points off Ecole Street and Princes Highway, are to be 
located on the ground floor with vehicular access and a loading bay proposed from Ecole 
Street. Communal open space is provided on the podium level above the retail tenancy. 
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Figure 2: Photomontage of the proposed development as viewed from the Princes Highway frontage and 
the corner of Ecole Street (Source: MHN Union Architects). 

 
Site and Locality 
2. The subject site is legally identified as Lots 33 - 36 in DP 13023, with a street address of 

261-265 Princes Highway, Carlton. The site is located on the corner of Princes Highway 
and Ecole Street, Carlton. 
 

3. The subject site is located within 900m of Carlton Railway Station and approximately 
1.5km to the south west of the Kogarah Town Centre. 
 

4. The site is located on the Princes H with a frontage of approximately 39.90m to Princes 
Highway, a secondary frontage of 47.945m to Ecole Street with a splay to the corner of 
Ecole Street and Princes Highway of 2.145m. The site is currently occupied by a single 
storey; brick and iron roofed building previously used as a timber centre and has been a 
petrol station in the past.  A majority of the site is hardstand area and access to the site is 
via Ecole Street. 
 

5. The site is generally square in shape with a total area of 2,066sqm and a slope of 
approximately 1.0m from the northern corner to the western corner and a gentle grade 
along the eastern boundary to the Princes Highway frontage.  Vehicular and pedestrian 
access to the site is via Ecole Street.  
 

6. Across the Princes Highway from the site at 124 Princes Highway is the St Georges 
Leagues Club and associated child care centre, with the Beverley Park Golf Club further 
to the south east. To the east of the subject site across Ecole Street is the Carlton South 
Public School and 253 Princes Highway which currently has an application with Council 
for shop top housing which is presently under appeal. On the western side of Jubilee 
Avenue is 71-73 Jubilee Avenue which is the subject of a shop top housing development, 
this application is being reported to the Georges River Local Planning Panel on 12 
December 2019. On the opposite side of Jubilee Avenue is Jubilee Oval and Kogarah 
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Park. To the north and west of the site, in Ecole and Wheeler Streets, are various forms 
of low scale residential development. 
 

7. Council amended its planning controls on 26 May 2017 via Kogarah Local Environmental 
Plan 2012 Amendment No.2, and introduced a new zoning, B6 Enterprise Corridor 
applying to the land fronting the Princes Highway between Westbourne Street and 
Jubilee Avenue, and half of the block between Francis Street and Westbourne Street. 
The new zoning provides a height and floor space uplift to allotments within this area to 
permit a higher density of development.     
 

Zoning and Permissibility 
8. The site is zoned ‘B6 Enterprise Corridor’ under the Kogarah Local Environmental Plan 

2012 (KLEP). The development is defined as ‘shop top housing’ under KLEP, which is a 
permissible land use with consent in this zone, subject to compliance with a 65% 
maximum residential component under Clause 6.9. 
 

 
Figure 3 - zoning of the subject site and surrounding allotments 
 

Submissions 
9. The development application was publicly exhibited in accordance with the provisions of 

the Kogarah Development Control Plan 2013. Two (2) submissions were received. 
 

10. Amendments to the application received during the course of its assessment were not 
required to be publicly notified in accordance with the development control plan, as they 
related primarily to drainage works and did not result in significant additional 
environmental impacts. 
 

Reason for referral to the Local Planning Panel 
11. This development application is referred to the Local Planning Panel for consideration 

and determination as it comprises development to which State Environmental Planning 
Policy No. 65 – Design Quality of Residential Apartment Development applies as 
required by the Ministerial Direction of 23 February 2018.     
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Planning and Design Issues 
12. The proposal’s bulk, scale and form is generally considered an appropriate design 

response to the site when considered against the Design Quality Principles of State 
Environmental Planning Policy No 65 – Design Quality of Residential Apartment 
Development by the Design Review Panel.  It is noted that a minor non-compliance for  
side boundary setbacks (being 259mm or 4.3% variation) to the western boundary with 3 
Ecole Street occurs as a 6m minimum setback is required due to habitable rooms facing 
this boundary. 

 
13. The proposal also fails to comply with the additional local provision for Development in 

Zone B6 contained within Clause 6.9 of KLEP 2012. This clause requires that the 
proposed development must not contain more than 65% of the gross floor area for shop 
top housing and a land use other than shop top housing have a minimum of 500sqm in 
gross floor area. The proposal provides 67.9% of its gross floor area as shop top housing 
and only 1289sqm (32.1%) of its gross floor area as business/retail floor space. The 65% 
requirement under Clause 6.9 is considered to be a development standard by definition 
and thus if it cannot be achieved the development should be supported by a Clause 4.6 
variation to justify the non-compliance. In this instance a Clause 4.6 submission has not 
been lodged and the proposal is considered to be a prohibited development as it does 
not comply with the standard. Failure to meet the minimum alternative use floor space is 
contrary to the intent of the zoning and will create an undesirable and inappropriate 
precedent in this recently up-zoned locality.  
 

14. The B6 Enterprise Corridor zone was introduced to encourage appropriate businesses 
and offer a range of employment opportunities. The intent of the new B6 zone was to 
renew the enterprise corridor and activate the street frontage through commercial/retail 
space, whilst also permitting a percentage of residential floor area above. The design is 
inconsistent with the desired future character of this precinct being the B6 Enterprise 
Corridor zone, as the development has not been designed to cater for a range of 
employment uses, including business, office, retail and light industrial uses.             
 

15. The subject land is identified as being subject to the 1 in 100 year flood inundation and 
inadequate reports/documentation has been submitted to adequately address this 
concern, see Figure 4 below. 
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Figure 4: Flooding Map and 1 in 100 year flow path (Source Intramaps).  
Blue – Flood Planning Area  
Blue hatched – 1 in 100 year flood extent 
 

16. The subject land is within the 1 in 100 year flow path extending from Carlton Station 
down to Beverley Park, and the proposed building footprint will more than double the size 
of the existing commercial building footprint currently constructed within the flow path.  It 
is evident that the larger structure will result in higher and broader flows and will 
adversely impact the amenity of neighbouring land. 
 

17. A public submission has raised concern with the orientation of the balconies/windows 
towards Carlton Public School. It is noted that the subject land is separated from the 
school by Ecole Street and thus acceptable separation is achieved, whilst it is also noted 
that the potential for overlooking is limited to the school carpark and back of the 
assembly hall only.  Concern was also raised at the timing of demolition and construction 
periods, which should have suitable safety and remediation measures in place and 
preferably be programmed for during school holiday periods.  Other amenity concerns 
raised related to traffic and whether the proposal will comply with recently adopted 
development standards. 
 

18. The location of the loading bay at ground level adjacent to the entry ramp and residential 
entry points is not considered appropriate. The proposed loading bay will rely on a 
turntable service to ensure medium rigid vehicles can enter and leave the site in a 
forward direction. Vehicular and pedestrian safety is a concern given the site is located 
fronting a main road and is diagonally opposite the Carlton South Public School. The 
multiple vehicle and pedestrian openings along Ecole Street is likely to lead to confusion 
and potential conflicts in this location. The multiple pedestrian access points along 
Princes Highway are not considered well designed and result in confusion see Figure 5 
below.  
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Figure 5:  Ground Plan extract – multiple street entries (Source MHNUnion Architects). 

 
Conclusion 
19. The application has been assessed having regard to the Matters for Consideration under 

Section 4.15 of the Environmental Planning and Assessment Act 1979, the provisions of 
the relevant State Environmental Planning Policies, Local Environmental Plan and 
Development Control Plans. Given the non-compliance with the side boundary setbacks 
under the Apartment Design Guidelines, the minimum alternative use area requirements 
for the B6 zone, design concerns with the flooding management, pedestrian and 
vehicular concerns with access/egress, overlooking concerns from the 
balconies/windows, the proposed development is considered to result in an unacceptable 
planning outcome.  
 

20. As a result the application is recommended for refusal. 
 
Report in Full 
DESCRIPTION OF THE PROPOSAL  
21. The development proposed is for the demolition of existing structures, lot consolidation, 

tree removal and the construction of a five (5) storey shop top housing development 
containing, thirty six (36) residential units, and one level of business/retail floor space 
above two (2) levels of basement car parking. In an attempt to resolve the drainage 
issues various sets of plans were lodged for consideration.  

 
22. The most recent set of amended plans included a series of design changes which 

identified the need for the introduction of stormwater culverts to be inserted below the 
ground floor level, within the basement carpark, to drain flood water through to the 
Princes Highway drainage system in order to retain the current flow path of the overland 
flow across the site.  

 
23. Details of the proposed design and layout of the development are as follows:  
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Basement 2 Plan 
- 57 Residential car parking spaces (which includes 1 x car wash bay, 1 x accessible 

space and 7 of these spaces are for visitors). 
- Sixteen (16) bicycle parking spaces (12 resident and 4 visitor). 
- Three (3) lift and lobby areas. 
- Thirty six (36) Storage areas. 
- Two (2) fire egress stairs. 

 
Basement 1 Plan 
- 40 Car parking spaces comprising two (2) accessible spaces. 
- Eight (8) commercial bicycle parking spaces.   
- One (1) lift and lobby area (Only lift 3 services this level). 
- Two (2) fire egress stairs.  
- Three (3) garbage rooms.  
- Switch, communication and plant rooms.  
- Two (2) culverts for stormwater transfer. 

 
Ground Floor Plan  
- 1,272sqm of commercial/retail floor space with no sanitary facilities. 
- Lift and lobby areas for the tenancies. 
- Fire stair access to residential levels. 
- Three (3) residential lift and lobby areas. 
- Six (6) fire egress stairs. 
- Loading bay with truck turntable, vehicular and pedestrian access off Ecole Street. 
- Substation room and fire hydrant boosters fronting Ecole Street. 
- Service entry for commercial tenancies from the loading bay area.  
- Deep soil zone (165sqm) located in the north western portion of the subject site. 
- Pedestrian pathways and tenancy bin storage adjacent to deep soil area. 
- Two (2) pedestrian commercial entries off Princes Highway, with lift accessible 

access and two accesses off Ecole Street. 
- Basement driveway access. 

 
Level 1 Floor Plan   
- 4 x 1 bedroom apartments (one of which has a private courtyard). 
- 6 x 2 bedroom apartments (all of which have private courtyards). 
- Three (3) Lift lobby areas and four (4) fire stairs. 
- Communal area comprising 528sqm with communal toilet. 

 
Level 2 Floor Plan   
- 4 x 1 bedroom apartments. 
- 6 x 2 bedroom apartments. 
- Three (3) Lift lobby areas and four (4) fire stairs. 
- Suspended walkway to connect two building elements and provide level access to lifts 

for Units 2.09 and 2.10. 
 

Level 3 Floor Plan   
- 4 x 1 bedroom apartments. 
- 6 x 2 bedroom apartments. 
- Three (3) Lift lobby areas and four (4) fire stairs. 
- Suspended walkway to connect two building elements and provide level access to lifts 

for Units 3.09 and 3.10. 
 

Level 4 Floor Plan   
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- 1 x 1 bedroom apartment. 
- 3 x 2 bedroom apartments. 
- 2 x 3 bedroom apartments. 
- Two (2) Lift lobby areas and three (3) fire stairs. 

 
DESCRIPTION OF THE SITE AND LOCALITY  
24. The subject site is legally identified as Lots 33 to 36 in DP 13023, and has a street 

address of 261 Princes Highway, Carlton. The site is located on the corner of Princes 
Highway and Ecole Street Carlton.    
 

25. The subject site is located within 900m of Carlton Railway Station and approximately 
1.5km to the south west of the Kogarah Town Centre. 

 
26. The site is a rectangular parcel of land and has north eastern frontage of 50.08m to Ecole 

Street, a secondary south eastern frontage of 41.295m to Princes Highway with a splay 
to the corner of Ecole Street and Princes Highway of 2.145m. The site is currently 
occupied by a single storey commercial building previously used as a timber centre and 
has been a petrol station in the past with a majority of the site a hardstand area. 
Vehicular and pedestrian access to the site is via Ecole Street. 
 

27. The site has a total area of 2,066.5sqm. The land has a slope of approximately 1.0m 
from the rear to the front along the Ecole Street frontage and is relatively flat along the 
Princes Highway frontage. 

 
28. Immediately to the east of the development site is 253 Princes Highway which 

accommodates an existing commercial/retail building with an at grade car park accessed 
via Ecole Street.  
 

29. A development application was lodged on this site for a six (6) storey shop top housing 
development (DA2019/0116) which is currently under appeal with the Land and 
Environment Court. 
 

30. Immediately further to the east of the site at 71-73 Jubilee Avenue has an application 
with Council for a shop top housing development, this is being reported to Georges River 
Local Planning Panel on 12 December 2019. The site currently accommodates a vehicle 
hire facility, whilst further to the north east is Carlton South Public School. 
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Figure 6: Princes Highway photograph of development site (Source SEE, GSA Planning). 
 

 
Figure 7: Ecole Street photograph of development site (Source SEE, GSA Planning). 

 
31. Across the Princes Highway from the site at 124 Princes Highway is the St Georges 

Leagues Club and associated child care centre, with the Beverley Park Golf Club further 
to the south east. To the north east of the subject site across Jubilee Avenue is Jubilee 
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Oval and to the north east is Kogarah Park. To the west of the site are commercial 
premises along Princes Highway and residential housing in Ecole and Wheeler Streets.  

 
32. The site is suitably serviced for stormwater purposes, see Figure 8 below. As illustrated 

at Figure 4 above, the site is impacted by overland flow affectation and management of 
inundation is required. It should be noted that Figure 8 indicatively identifies the Sydney 
Water service (Sewer) which extends across the southern portion of Lot 33, which is 
considered to be impacted by the development and may require relocation as part of any 
development of the subject land. 
 

 
Figure 8: Development Services impacting locality (Source Intramaps). 
Olive green – indicative location of Sydney Water infrastructure 
Blue and Black lines and symbols – stormwater pit and pipes 
 

Planning Assessment 
33. The subject site has been inspected and the development has been assessed under the 

relevant Section 4.15, Matters for Consideration of the Environmental Planning and 
Assessment Act 1979. 

 
Environmental Planning Instruments 
 
State Environmental Planning Policies 
34. Compliance with relevant State Environmental Planning Policies is summarised in the 

table as follows and discussed in more detail thereafter. 
 
State Environmental Planning Policy Complies 
State Environmental Planning Policy No 55 - Remediation of Land Yes 
State Environmental Planning Policy (Building Sustainability Index: 
BASIX) 2004 

Yes 

State Environmental Planning Policy – Infrastructure Yes 
State Environmental Planning Policy (Vegetation in Non-Rural Areas) 
2017 

No, refer to 
discussion 
further 
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within 
report. 

State Environmental Planning Policy No. 65 - Design Quality of 
Residential Apartment Development 

Yes 

 
State Environmental Planning Policy No 55 - Remediation of Land 
35. SEPP 55 aims to promote the remediation of contaminated land in order to reduce the 

risk of harm to human health or any other aspect of the environment. 
 

36. Clause 7 requires contamination and remediation to be considered in determining a 
development application. The consent authority must not consent to the carrying out of 
development on land unless it has considered whether or not the land is contaminated. 
 

37. As part of the sale of this land in 2015 by the previous landowner, Ausgrid, a Detailed 
Site Investigation Report, dated July 2015 was prepared by Prensa and was submitted 
with the application, which concludes: 

 
“The analytical results for soil and groundwater detected in samples analysed as part of 
this investigation indicated that there were no exceedances above adopted investigation 
levels, screening levels or groundwater assessment criteria that are considered 
significant…………….. 
 
Based on the review of historical information, the field observations, and the analytical 
results from the soil and groundwater sampling, while the former site uses indicated a 
potential source of contamination, the risk of the site being significantly contaminated is 
considered to be low……………. 
 
It is recommended that the USTs identified on site are removed, and a validation 
assessment undertaken by a suitably qualified environmental consultant, to assess the 
risk posed by the presence of residual contamination associated with the USTs and to 
evaluate whether the site is suitable for a high density residential or commercial/industrial 
land use.” 
 
Additionally, the application relies on an assessment under AS4976-2008 “The removal 
and disposal of underground petroleum storage tanks” prepared by Prensa. There is an 
Underground Petroleum Storage System Validation Report, dated July 2015, which 
concluded as follows: 
 
“Based on the findings of the DSI and this UPSS Validation assessment completed by 
Prensa in October-December 2014 and February-March 2015, respectively, we have 
identified no reason with regard to potential for contamination that the site would not be 
suitable for the proposed high density residential use or ongoing commercial/industrial 
land use…………  
 
With respect to the lead contamination in soil remaining in situ at the site, the site is 
currently not suitable for low density residential land use.  In the unlikely event that the 
site may be redeveloped for a low density residential land use, the isolated soil displaying 
evidence of elevated lead concentrations will require management to reduce the potential 
risk to human health.”  
             

38. Based on the information provided, it is evident that the site remains contaminated with 
lead trapped between two concrete slabs that will need to be removed and/or remediated 
as part of any approval which requires excavation on site exposing the contamination.    
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39. In conclusion, should approval be granted, a Remedial Action Plan (RAP) will be required 

to address the contamination removal. Given the density applicable to this site, it is likely 
that basement car parking will be proposed resulting in excavation which will result in the 
removal of the contaminated material and remediation of the site. Should contaminants 
not covered by the RAP be experienced during the development of the site, the 
development will need to cease and a remedial action plan being developed.  
Appropriate conditions would be imposed if the development was to be supported 
requiring remediation of the land to occur.  

 
State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004 
40. The State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004 

aims to ensure consistency in the implementation of a scheme to encourage sustainable 
residential development throughout New South Wales (also referred to as the ‘BASIX 
scheme’). 

 
41. A BASIX certificate accompanies the DA verifying that the relevant water, energy and 

thermal comfort targets have been met by the proposal. Conditions of consent have been 
included in the recommendation to ensure the commitments required under the BASIX 
certificate will be satisfied by the proposed development. 

 
State Environmental Planning Policy (Infrastructure) 2007 
42. The aim of the Infrastructure SEPP is to facilitate the effective delivery of infrastructure 

across the State. The Policy also examines and ensures that the acoustic performance of 
buildings adjoining a rail corridor or busy arterial road is acceptable and internal amenity 
within units is reasonable given the impacts of adjoining infrastructure development 

 
43. The DA was referred to Ausgrid on 17 September 2019 in accordance with Clause 45 of 

State Environmental Planning Policy (Infrastructure) 2007. At the time of writing this 
report, no response had been received. The DA may be determined in the event that no 
response has been received from Ausgrid within twenty one (21) days, ie 8 October 
2019. 
 

44. Clauses 101 (Development with a frontage to a classified road), 102 (Impact of road 
noise or vibration on non-road development) and 103 (Excavation in or immediately 
adjacent to corridors) of the SEPP, are relevant to this DA on the basis that the proposal 
involves the construction of residential accommodation on land adjacent to the road 
corridor of Princes Highway (having an annual average daily traffic volume exceeding 
20,000 vehicles) and is likely to be adversely affected by road noise and/or vibration. 

  
45. The application was referred to Roads and Maritime Services (RMS) for comment as the 

Princes Highway is an arterial road under their jurisdiction and RMS concurrence is 
required in accordance with Clause 101 of the Infrastructure SEPP. The proposal was 
forwarded to the RMS for concurrence on 17 September 2019.  RMS provided a formal 
response on 16 October 2019 and raised no objection to the proposed development 
subject to the imposition of standard conditions, in particular the following: 

 
“Detailed design plans and hydraulic calculations of any changes to the Roads and 
Maritime’s stormwater drainage system are to be submitted to Roads and Maritime for 
approval, prior to the commencement of any works.” 
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If approval was to be granted, and suitable stormwater management measures 
development for implementation, the recommended conditions would be included as part 
of the consent.  

 
46. Clause 102 of the SEPP is relevant and states: 

 
“(3) If the development is for the purposes of residential accommodation, the consent 

authority must not grant consent to the development unless it is satisfied that 
appropriate measures will be taken to ensure that the following LAeq levels are not 
exceeded: 
(a) in any bedroom in the residential accommodation—35 dB(A) at any time 

between 10 pm and 7 am, 
(b) anywhere else in the residential accommodation (other than a garage, kitchen, 

bathroom or hallway)—40 dB(A) at any time.” 
 

47. An Acoustic Assessment Report was submitted with the application prepared by Renzo 
Tonin and Associates, dated 20 March 2018. The report addresses road traffic noise 
impact from Princes Highway and adjoining roads, and mechanical plant noise. The Draft 
Guidelines (Development near Rail Corridors and Busy Roads – Interim Guideline) 
include noise levels to be achieved for habitable areas (living and dining spaces, 
excluding kitchens, garages, hallways etc) of 40dB(A) at anytime. 

 
48. If the development approval was to be granted a condition on the consent would be 

necessary to ensure the recommendations of the acoustic report are implemented during 
the construction of the building and appropriately certified to be consistent with the 
recommendations of the acoustic report after installation and prior to occupation.  

 
49. The provisions and requirements of the Infrastructure SEPP have been addressed and 

satisfied by the proposal. 
 
State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 
50. The State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 

(‘Vegetation SEPP’) regulates clearing of native vegetation on urban land and land zoned 
for environmental conservation/management that does not require development 
consent.  
 

51. The Vegetation SEPP applies to clearing of:  
 
a. Native vegetation above the Biodiversity Offset Scheme (BOS) threshold where a 

proponent will require an approval from the Native Vegetation Panel established 
under the Local Land Services Amendment Act 2016; and 

b. Vegetation below the BOS threshold where a proponent will require a permit from 
Council if that vegetation is identified in the Council’s Development Control Plan 
(DCP).  

 
52. The Vegetation SEPP repeals clauses 5.9 and 5.9AA of the Standard Instrument - 

Principal Local Environmental Plan, with the regulation of the clearing of vegetation 
(including native vegetation) below the BOS threshold being through any applicable DCP.  

 
a. No issues arise in terms of the provisions of the Vegetation SEPP, as there is no 

significant vegetation on the site or within the footpath area of Ecole Street or Princes 
Highway immediately fronting the site.   
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53. The proposal seeks the removal of two (2) trees, T7 and T8 (Yellow Gum White 
Ironbarks) which are both located adjacent to the Ecole Street boundary. T8 is 
considered to be in poor health and should be removed whilst T7 is a healthy eucalypt 
which is adjacent to the building footprint and will be adversely impacted by the 
development.  
 

54. T7 is considered able to be retained in a modified design, if the proposal had regard to 
the tree position. A more considered design would enable the retention of this tree and 
provide some bulk softening of the building façade at this northeast corner of the site 
which adjoins low density residential development. Should the application be approved 
then conditions could be imposed where the two (2) trees to be removed be replaced by 
four (4) trees within the deep soil western landscaped area. 
 

State Environmental Planning Policy No 65 – Design Quality of Residential Apartment 
Development 
55. The State Environmental Planning Policy No 65 – Design Quality of Residential 

Apartment Development (SEPP 65) aims to improve the design quality of residential 
apartment development in New South Wales. 

 
56. The proposed development meets the pre-requisites for the application of the SEPP 65 in 

that it constitutes development for the purpose of ‘shop top housing’ in a proposed 
building of more than three (3) storeys and having more than four (4) dwellings. 
Therefore, it must be assessed against the provisions of SEPP 65 and the Apartment 
Design Guide (ADG). 

 
57. A design verification statement dated 15 February 2018 has been provided by Brian 

Meyerson Registered Architect (Registration No. 4907) in accordance with Clause 50 of 
the Environmental Planning and Assessment Regulation 2000. 
 

58. The DA has been reviewed by the Design Review Panel (DRP) and their comments are 
further detailed in the DRP discussions below. 
 

Design Review Panel 
59. The initial plans that accompanied the application were referred to the Design Review 

Panel (DRP) on 5 April 2018. The application was previously reviewed at Pre DA Stage 
(PreDA2017/0028) and the comments in relation to that submission are reiterated in the 
Table below in italics, with comments in relation to the current application following. The 
Panel was generally supportive of the form and character of the design.   
 

60. Contextually this property and a number of other properties between Westbourne Street 
and Jubilee Avenue fronting the Princes Highway have been rezoned to B6 Enterprise 
Corridor to allow for developments that permit a floor space of 2:1 and a maximum height 
of 21m. The introduction of the B6 zone aims to ensure that bulky goods retail is grouped 
at a highly accessible location close to the major centre, whilst also permitting a mix of 
uses such as business, office and light industry. Residential development is also 
permissible however, the main objective of the zone is to encourage the redevelopment 
for commercial development there the floor space associated with residential has been 
restricted. The subject proposal needs to increase the amount of commercial space and 
reduce the amount of residential floor space to be consistent with the intent of the zoning.      

 
61. The design quality principles of SEPP 65 are addressed as follows, in the context of the 

DRP comments.  Commentary in response has been provided by the Assessment Officer 
where necessary.  
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SEPP 65 – Design Quality of 
Residential Flat Buildings  

DRP Comment General comment 

Context and Neighbouring  
Character  
Good design responds and 
contributes to its context. 
Context is the key natural and 
built features of an area, their 
relationship and the character 
they create when combined. It 
also includes social, economic, 
health and environmental 
conditions.  
Responding to context involves 
identifying the desirable 
elements of an area’s existing 
or future character. Well-
designed buildings respond to 
and enhance the qualities and 
identity of the area including the 
adjacent sites, streetscape 
and neighbourhood.  
Consideration of local context is 
important for all sites, including 
sites in established areas, 
those undergoing change or 
identified for change.  

DA  DRP comments 
The site is located on the 
Princes Highway on a corner 
allotment and adjacent to Ecole 
Street. The site is zoned B6 
Enterprise Corridor under the 
KLEP and to the rear of the site 
is a single storey house in an 
R2 zone. There are existing 
trees on the north western rear 
boundary adjacent to the 
house. In this precinct the 
existing development along the 
Highway is likely to see the 
zoning potential taken up. 
Princes Highway is an arterial 
road and the subject site is 
exposed to constant high level 
noise. Ecole Street is a quiet 
residential street with minimal 
traffic. 
 
Pre DA DRP comments 
The site also adjoins low 
density residential areas 
especially to the north west. 
Therefore this interface needs 
to be provided with deep soil 
zone and existing trees must 
be retained and supplemented. 
 
The site has been reasonably 
well described however the 
transitioning zone and the high 
levels of traffic noise have not 
been sufficiently prioritised in 
the current proposal. 

The proposal has 
been amended after 
advice received from 
the Pre-DA and 
DRP. The building 
design has been 
altered from a U-
shape to an L-shape 
building form and 
relocated the 
landscaped area 
from the south west 
boundary to the 
north west, providing 
a landscape buffer to 
the neighbouring low 
density housing. 
 
The modified plans 
have resulted in an 
increase in the 
residential floor 
space and a 
reduction in the 
commercial floor 
space from 
1,782sqm with a 
residential 
component of 
1,145sqm), to 
1,289sqm of 
commercial with a 
residential 
component of 
2723sqm, resulting 
in only 32.1% retail 
or commercial 
component. 
  
The design has been 
prepared with only 
limited regard to the 
flooding impacts 
affecting to the site.  
Due regard to flood 
and overland flow 
treatment in the 
design was required 
and this has been 
consistently raised 
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as an ongoing 
concern to address 
the management of 
the potential for 
flooding on site. 

Built Form and Scale  
Good design achieves a scale, 
bulk and height appropriate to 
the existing or desired 
future character of the street 
and surrounding buildings. 
 Good design also achieves an 
appropriate built form for a site 
and the building’s purpose 
in terms of building alignments, 
proportions, building type, 
articulation and the 
manipulation of building 
elements. 
 Appropriate built form defines 
the public domain, contributes 
to the character of streetscapes 
and parks, including their views 
and vistas, and provides 
internal amenity and outlook.  

Basic plan form and massing is 
well considered and largely 
deals with the issues relating to 
road noise, residential amenity, 
and north east orientation. The 
communal open space at first 
floor level is generous in size, 
and easy to access. It is 
positive that an over 5m 
setback on the rear/side 
boundary has been provided to 
retain the existing trees and 
provide a buffer to the R2 zone. 
 
The following detailed issues 
should be addressed: 

 
 Resolution of the internal 

floor levels with the street 
frontages and public domain 
is problematic. The internal 
floor level is in some 
instances 1.6m above the 
footpath. The architect 
advised this is due to 
Council’s flood level 
requirements, however the 
Panel is concerned this may 
be excessive and 
significantly compromises 
the street frontage. It is 
recommended this be 
reviewed in further detail.  

 The streetscape amenity on 
the Princes Highway is poor. 
Consider a setback of the 
ground floor frontage to 
allow for an awning within 
the subject site and sufficient 
space for the access 
stairs/wheelchair lifts. This 
would further allow for tree 
planting along the length of 
the Princes Highway 
frontage in the verge 
providing improved amenity 
for the units in the 
development.  

The proposal 
complies with the 
permitted FSR 
development 
standard under 
KLEP2012. 
 
The proposals bulk 
and scale is an 
appropriate 
response to the site 
up-zoning. 
 
Concerns remain 
with design aspects 
of the proposal 
relating to floor 
levels, street 
presentation, 
multiple entry points, 
substation location 
and access level, 
and internal layout 
arrangements. 
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 Location of the substation in 
the deep soil zone appears 
to not meet the usual access 
requirements of electricity 
supply authorities and 
should be located closer to 
Ecole Street and clear of 
deep soil zone.  

 Provide adequate screening 
to ensure satisfactory 
acoustic conditions along 
open corridors and the 
courtyard space between the 
two (2) blocks facing Princes 
Highway. 

 Provide sun protection for 
retail frontages along both 
Princes Highway and Ecole 
Street. The narrow awning 
on its own would be 
inadequate. 

 Access from the commercial 
parking basement and the 
commercial tenancy space 
has not yet been resolved. 
The location of the lift and a 
stair needs to be considered 
taking into consideration 
potential for future 
subdivision of the tenancy 
space. The following matters 
should be taken into account 
- the accessibility risks of 
having one (1) lift and the 
needs of people with 
shopping trolleys, prams and 
strollers, as well as non-
ambulant persons. 

 
Pre DA DRP comments 
The layout comprises a U 
shape form with two (2) open 
galleries to the south of each 
wing. The circulation is 
awkward and does not provide 
universal access to the central 
courtyard or through site visual 
links. Notably all of the 
setbacks are insufficiently sized 
which is liable to create issues 
at DA stage. 
 
It is recommended that the built 
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form is amended to include the 
following: 
 Extend the highway facing 

wing to create a zero 
setback at its southern end 

 Create a large garden facing 
the southern boundary 

 Widen the Ecole Street wing 
to incorporate some double 
loaded circulation and cross 
through units 

 Provide a deep soil zone 6m 
wide to the north west 
boundary 

 Relocate the driveway to 
allow for the deep soil zone 
(building to bridge over it) 

 Provide clear visual corridors 
into the communal open 
space; it is better for lobbies 
to have clear views to the 
garden 

 It appears to make more 
sense to have both 
residential entries from Ecole 
Street, a residential street; 
and allow all commercial 
access from Princes 
Highway. 

Density  
Good design achieves a high 
level of amenity for residents 
and each apartment, resulting 
in a density appropriate to the 
site and its context.  
Appropriate densities are 
consistent with the area’s 
existing or projected population. 
Appropriate densities can be 
sustained by existing or 
proposed infrastructure, public 
transport, access to jobs, 
community facilities and the 
environment. 

DRP DA Comments 
Complaint and acceptable. 
However if minor exceedance 
is required to incorporate 
horizontal circulation spaces 
and enclosures for acoustic 
reasons, this is not an issue to 
the Panel given the generally 
high quality of the application. 
 
Pre DA DRP comments 
Acceptable provided built form 
and acoustic and air quality 
issues are resolved. 

The proposal 
complies with the 
maximum FSR for 
the site. 
Note: Although 
compliant with the 
FSR control, the 
proposal fails to 
meet the minimum 
commercial/retail 
floor space 
component of the 
FSR (which equates 
to 35% of the 2:1 
floor space).  

Sustainability  
Good design combines positive 
environmental, social and 
economic outcomes.  
Good sustainable design 
includes use of natural cross 
ventilation and sunlight for the 
amenity and liveability of 
residents and passive thermal 

DRP DA Comments 
Satisfactory subject t BASIX 
 
Pre DA DRP comments 
Alternative methods of 
ventilating the Highway facing 
units will be required in this 
case. Deep soil must meet 
ADG requirements and the 

The proposal is 
BASIX compliant. 
 
 



Georges River Council – Local Planning Panel Tuesday, 17 December 2019 Page 20 
 

 

design for ventilation, heating 
and cooling reducing reliance 
on technology and operation 
costs. Other elements include 
recycling and reuse of materials 
and waste, use of sustainable 
materials and deep soil zones 
for groundwater recharge and 
vegetation. 

existing trees on the north west 
boundary must be kept.  
The DA proposal must include 
a well-considered raft of 
sustainability measures 
including the use of solar 
panels, water collection and re-
use and other means to reduce 
energy use. Consider the use 
of kill switches for all units. 

Landscape  
Good design recognises that 
together landscape and 
buildings operate as an 
integrated and sustainable 
system, resulting in attractive 
developments with good 
amenity. A positive image and 
contextual fit of well 
designed developments is 
achieved by contributing to the 
landscape character of the 
streetscape 
and neighbourhood.  
 
Good landscape design 
enhances the development’s 
environmental performance by 
retaining positive natural 
features which contribute to the 
local context, co-
ordinating water and soil 
management, solar access, 
micro-climate, tree canopy, 
habitat values and preserving 
green networks.  
 
Good landscape 
design optimises useability, 
privacy and opportunities for 
social interaction, equitable 
access, respect for neighbours’ 
amenity and provides for 
practical establishment and 
long term management.  

DRP DA Comments 
The following is recommended: 
 Further review of the 

communal courtyard - this 
should consider a smaller 
series of spaces alongside 
the larger space. This is to 
allow for capacity for a 
number of residents to share 
the space for a range of 
activities. 

 Provision of additional 
facilities such as toilet 
(adjacent to or replacing the 
services duct at the western 
end of the building), 
children’s play areas, bbq, 
additional seating.  

 Planting the narrow paved 
zone between Units 1.08 
and 1.09 - this would provide 
additional buffer to the 
Princes Highway and 
provide privacy from 
overlooking from the bridge 

 Provide additional tree 
planting on the rear 
boundary to supplement the 
existing trees 

 Move the substation – refer 
comments above under ‘Built 
Form’ 

 Provide street tree planting 
on the Princes Highway – 
refer comments above under 
‘Built Form’ 

 
Pre DA DRP comments 
See notes above about deep 
soil zone and the retention of 
existing trees. The Panel 
recommends a landscape 
architect be consulted early in 

Landscaping is 
provided at ground 
level and within the 
Level 1 Podium 
communal open 
space area. 
 
In response to the 
DRP comments the 
applicant modified 
the proposal to 
introduce a 
communal toilet at 
the Podium level and 
introduced a 
landscape buffer 
between the 
residential building 
forms, between Units 
1.08 and 1.09 at the 
Podium level to 
provide additional 
screening. 
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the design process to resolve 
site layout issues. All 
communal spaces must be 
universally accessible and 
clearly visible from all lobbies.  
The Panel encouraged the use 
of green screen planting to the 
façade along Princes Highway. 
The Panel also encouraged the 
use of roof terraces for 
communal open space.  
Notably the basement car park 
fills the site. This is 
unacceptable as deep soil to 
meet ADG requirements is 
essential on this site. Set 
downs and provision for soil 
depth to ADG standards are 
required for all communal open 
spaces proposed. 

Amenity  
Good design positively 
influences internal and external 
amenity for residents 
and neighbours. Achieving 
good amenity contributes to 
positive living environments 
and resident wellbeing.  
 
Good amenity combines 
appropriate room dimensions 
and shapes, access to sunlight, 
natural ventilation, outlook, 
visual and acoustic privacy, 
storage, indoor and outdoor 
space, efficient layouts and 
service areas and ease of 
access for all age groups and 
degrees of mobility.  

DRP DA Comments 
Generally of very good 
standard, particularly in terms 
of solar access and ventilation. 
A minor refinement would be to 
reconfigure the south eastern 
fire stair to provide a wider 
opening to the southern unit’s 
main bedrooms minimising the 
snorkel arrangement presently 
proposed. 
 
The long narrow corridors at 
the ground floor providing 
access to residential lobbies 2 
and 3 are spatially poor and 
claustrophobic. Some serious 
and creative thought should be 
given to making the access 
experience for residents 
pleasant and inviting. 
 
The Panel was concerned that 
the adaptation process for the 
adaptable units would involve 
too many structural and 
plumbing changes and 
recommend that the plan of 
these units should be as close 
to the post adaptation layout as 
possible. The Panel also 
recommended that there 
should be more diversity in the 

The modified plans 
continue to have 
minor design issues 
for the residential 
amenity, including 
the continued 
snorkel effect off the 
master bedrooms for 
Units 1.10, 2.10 and 
3.10, continuation 
with long individual 
access corridors to 
the residential 
lobbies and the small 
street front 
presentations for 
access to the lobbies 
 
Apart from Units 
1.10, 2.10 and 3.10, 
all units will provide 
a high level of 
internal and external 
amenity and the 
development 
complies overall with 
the ADG controls for 
solar access, cross 
ventilation, unit sizes 
and private open 
space areas. 
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adaptable units with thought 
being given to concentrating 
them at the Level 1 with 
immediate access to the 
communal area. 
 
Pre DA DRP comments 
See notes above regarding 
impacts of traffic noise and air 
quality as currently proposed. 
The units in themselves are 
well designed, however some 
of them do not have well 
resolved entries and their 
layouts adversely impact the 
building circulation and through 
visual links. The units appear 
not to be provided with 
sufficient storage.  
 
See notes above regarding 
insufficiently sized setbacks 
between the habitable spaces 
and boundaries generally.  
 
The driveway location requiring 
the removal of existing trees is 
not acceptable.  
 
Residential lobbies should be 
more generous. 
 
It is recommended that the 
commercial space is resolved 
to work with the residential 
layout, rather than vice versa. 

Safety  
Good design optimises safety 
and security within the 
development and the public 
domain. It provides for quality 
public and private spaces that 
are clearly defined and fit for 
the intended purpose.  
 
Opportunities 
to maximise passive 
surveillance of public and 
communal areas promote 
safety. 
 
A positive relationship between 
public and private spaces is 

DRP DA Comments 
See comments above 
regarding to retail floor level 
and access to lobbies. 
 
Pre DA DRP comments 
The large loading dock needs 
to be secured to avoid security 
issues. Gates to the communal 
area need to be provided from 
adjacent podium level 
residential courtyards. 

 

Concerns remain 
with the separation, 
and in some 
instances isolation 
of, the residential 
lobby entries, 
particularly that 
adjacent to the 
substation/basement 
car park entry.  A 
design with a more 
consolidated entry 
connecting the three 
lobby lifts would be 
more acceptable and 
provide a safer more 
defined and 
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achieved through clearly 
defined secure access points 
and well lit and visible areas 
that are easily maintained and 
appropriate to the location and 
purpose. 

prominent entry. 
 
 
. 

Housing Diversity and Social 
Interaction  
Good design achieves a mix of 
apartment sizes, providing 
housing choice for different 
demographics, living needs and 
household budgets.  
 
Well-designed apartment 
developments respond to social 
context by providing housing 
and facilities to suit the existing 
and future social mix.  
 
Good design involves practical 
and flexible features, including 
different types of communal 
spaces for a broad range of 
people and providing 
opportunities for social 
interaction among residents.  

DRP DA Comments 
See comments above 
regarding to retail floor level 
and access to lobbies. 
 
Pre DA DRP comments 
A good mix of units has been 
proposed. However the layout 
requires substantial review as 
noted above. 

The plans 
incorporate a 
combination of 1, 2 
and 3 bedroom units. 
 
A suitable unit mix is 
proposed with a 
variety of unit 
layouts. 
 
  

Aesthetics  
Good design achieves a built 
form that has good proportions 
and a balanced composition of 
elements, reflecting the internal 
layout and structure.  
 
Good design uses a variety of 
materials, colours and 
textures.  
 
The visual appearance of a well 
designed apartment 
development responds to the 
existing or future local context, 
particularly desirable elements 
and repetitions of the 
streetscape.  

DRP DA Comments 
Satisfactory – high quality. 
 
Pre DA DRP Comments 
The sheet of reference 
examples includes a number of 
interesting architectural 
solutions that could work very 
well for a unit in this context. 
However the building language 
as proposed is undeveloped to 
achieve these aims. 

 

The schedule of 
colours, materials 
and finishes are 
suitable in the 
locality. 

 
Apartment Design Guide  
62. Clause 28 of SEPP 65 requires the consent authority to take into consideration the 

provisions of the Apartment Design Guide. An assessment of the proposed development 
against the relevant design criteria of the Apartment Design Guide (ADG) is detailed in 
the compliance table as follows. 

 
Section  Design Criteria Proposed Comply 
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3D - 
Communal 
and public 
open space 

Communal open space has a 
minimum area equal to 25% 
of the site (2066 x 0.25 = 
516.6sqm) 
 
Where it cannot be provided 
on ground level it should be 
provided on a podium or roof 
 
Developments achieve a 
minimum of 50% direct 
sunlight to the principal 
usable part of the communal 
open space for a minimum of 
2 hours between 9 am and 3 
pm on 21 June (mid-winter) 

The primary area of 
communal open space 
is provided on the 
podium level and has 
an area of 582sqm 
(28%). 
2 hours of sunlight is 
achieved to at least 
50% of the Podium 
Level communal open 
space area, which is 
the principle area of 
communal open space 
for the development. 
The deep soil area in 
the western portion of 
the site is also 
available for use. 

Yes 

3E – Deep 
soil zones 

Deep soil zones are required 
at a sliding scale in this 
clause.  
 
For a site area of >1500sqm, 
the deep soil zone 
requirement is 7% with 
minimum 6m dimensions. 
 

Deep soil area is 
160sqm (7.7%) and 
5.691m in width and 
extends across the 
western boundary of 
the site and complies. 
 
The ADG 
recommends that on 
larger sites, 
>1500sqm, larger 
areas of deep soil 
should be provided. 

Yes - It is 
noted 
however, 
that the site 
is square in 
shape and 
offers an 
opportunity 
for greater 
deep soil to 
be provided.  

3F – Visual 
privacy 

Separation between windows 
and balconies is provided to 
ensure visual privacy is 
achieved. 
 
Minimum required separation 
distances from buildings to 
the side and rear boundaries 
are as follows: 
Up to 12m (4 storeys)  
Habitable - 6m 
Non-habitable – 3m 
 
 
 
 
 
 
 
 
Up to 25m (5-8 storeys) 
Habitable – 9m 

 
 
 
 
 
Ground  to Level 4: 
South - Nil (blank wall)  
West – 5.471m  
 
 
 
 
 
 
 
 
 
 
 
 
The upper floor is the 
fifth level of the 

 
 
 
 
 
No - The 
proposal 
has a 
5.741m 
setback to 
the 
adjoining 
west 
residential 
boundary 
and does 
not achieve 
the 6m 
standard 
 
Yes 
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Non-habitable – 4.5m development 
South - Nil (blank wall) 
West - 17m. 

3G – 
Pedestrian 
Access and 
Entries 

Building entries and 
pedestrian access connects 
to and addresses the public 
domain 
 
Multiple entries (including 
communal building entries 
and individual ground floor 
entries) should be provided to 
activate the street edge 

The proposal provides 
for multiple residential 
entries to Princes 
Highway and Ecole 
Street.  These entries 
remain narrow and 
uninviting and could 
be designed to provide 
a common highly 
legible entry point.  

No - As this 
situation 
could be 
addressed 
to provide a 
safer more 
pronounced 
and defined 
entry point. 

3H – Vehicle 
Access  

Vehicle access points are 
designed and located to 
achieve safety, minimise 
conflicts between pedestrians 
and vehicles and create high 
quality streetscapes 

The main driveway 
access point has been 
located from the 
secondary street 
frontage in Ecole 
Street.  
A loading bay is also 
proposed at ground 
level with separate 
driveway access from 
Ecole Street, relying 
on as turntable for 
manoeuvrability. 

No - The 
location of 
the 
driveway is 
the most 
appropriate 
location for 
the subject 
site given it 
is away 
from the 
corner. The 
congested 
design 
around the 
driveway, 
loading bay, 
fire booster, 
substation 
and 
residential 
lobby 
facilities is 
not an ideal 
outcome. 

3J – Bicycle 
and car 
parking 

For development of this 
nature the following standards 
would apply: 
Commercial 1 space per 40m² 
Bulky Good 1 space per 40m² 
1.0 car space per 1 Bed Unit 
1.5 car space per 2 Bed Unit 
2.0 car space per 3 Bed Unit 
1.0 visitor car space per 5 
Units 
 
The car parking needs for a 
development must be 
provided off street 

Given the site is over 
800m from Carlton 
Railway Station the 
required residential 
parking is calculated in 
accordance with the 
KDCP guidelines. 
 1 bed units 1.0 x 13 

= 13.0 spaces 
 2 bed units 1.5 x 21 

= 31.5 spaces 
 3 bed units 2.0 x 2 

= 4.0 spaces 
 1 Visitor space per 

5 units = 7.2 spaces 

Yes.  
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Totalling 55.7 spaces 
with 57 provided. 
Commercial/Bulky 
Goods requires: 
1,289/40 = 32.2 
spaces 
Proposal has 40 
spaces 
A visitor space 
doubles as a carwash 
bay on basement level 
2. 
Twelve (12) bicycle 
spaces have been 
provided for the 
residents and four (4) 
for visitors. 
Eight (8) bicycle 
spaces have been 
provided for the 
commercial. 

4A – Solar 
and daylight 
access 

Living rooms and private 
open spaces of at least 70% 
of apartments in a building 
receive a minimum of 2 hours 
direct sunlight between 9am 
and 3pm at mid-winter in the 
Sydney Metropolitan Area 
and in the Newcastle and 
Wollongong local government 
areas  
 
 
 
 
 
 
 
 
 
A maximum of 15% of 
apartments in a building 
receive no direct sunlight 
between 9am and 3pm at 
mid-winter 

Application contends 
100% (36 units) 
compliance achieved 
for a minimum of 2 
hours sunlight in 
midwinter.  
 
It appears 
questionable as to 
whether Units 1.09, 
2.09 and 3.09 will 
achieve the 2 hour 
standard; however, 
even with these units 
excluded the proposal 
would achieve 
compliance with 33 
units (92%) 
 
N/A 

Yes 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
N/A 

4B – Natural 
ventilation 

At least 60% of apartments 
are naturally cross ventilated 
in the first nine storeys of the 
building. Apartments at ten 
storeys or greater are 
deemed to be cross ventilated 
only if any enclosure of the 
balconies at these levels 

72% (26 units) are 
cross ventilated. 

Yes 
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allows adequate natural 
ventilation and cannot be fully 
enclosed. 
 
Overall depth of a cross-over 
or cross-through apartment 
does not exceed 18m, 
measured glass line to glass 
line. 

4C – Ceiling 
heights 

Measured from finished floor 
level to finished ceiling level, 
minimum ceiling heights are: 
 Habitable rooms 2.7m 
 Non-habitable rooms 2.4m 
 For 2 storey apartments: 

2.7m for main living area 
floor 
2.4m for second floor, 
where its area does not 
exceed 50% of the 
apartment area 

 Attic spaces: 1.8m at edge 
of room with a 30 degree 
minimum ceiling slope 

 If located in mixed use 
areas - 3.3m for ground 
and first floor to promote 
future flexibility of use 
 

These minimums do not 
preclude higher ceilings if 
desired. 

All of the proposed 
units have ceiling 
heights of 2.7m. 
 
The commercial 
component includes 
floor to ceiling at 
ground of 4100mm 
and first floor 
residential has 
2800mm.  The 
proposal does not 
comply with the ADG 
flexibility requirement, 
although this could be 
achieved conditionally, 
if required, as the 
building is comfortably 
under the height 
control. 
 

No - The 
desire for 
flexibility in 
use over the 
first two 
floor levels 
is not 
supported 
by the 
proposed 
design. The 
desirability 
for this 
flexibility is 
inherent in 
the B6 
zoning of 
the land and 
should be 
required. 

4D – 
Apartment 
size and 
layout 

Apartments are required to 
have the following minimum 
internal areas:  
Studio – 35sqm 
1 bedroom – 50sqm 
2 bedroom – 70sqm 
3 bedroom – 90sqm 
 
The minimum internal areas 
include only one bathroom. 
Additional bathrooms 
increase the minimum internal 
area by 5sqm each 
 
A fourth bedroom and further 
additional bedrooms increase 
the minimum internal area by 
12sqm each. 

All apartments meet 
minimum internal size 
requirements. 
N/A 
56sqm 
75sqm 
95sqm 
 
Calculated 
accordingly. 
 
 
 
 
N/A 
 
 

Yes 
 
 
 
 
 
 
 
Yes 
 
 
 
 
 
N/A 
 

Every habitable room must 
have a window in an external 
wall with a total minimum 

Provided and within 
the prescribed range. 

Yes 
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glass area of not less than 
10% of the floor area of the 
room. Daylight and air may 
not be borrowed from other 
rooms. 
Habitable room depths are 
limited to a maximum of 2.5m 
x the ceiling height. 

All within the 
prescribed range.  

Yes 

In open plan layouts (where 
the living, dining and kitchen 
are combined) the maximum 
habitable room depth is 8m 
from a window 

All within the 
prescribed range.  

Yes 

Master bedrooms have a 
minimum area of 10sqm and 
other bedrooms 9sqm 
(excluding wardrobe space) 

All master bedrooms 
comply. 

Yes 

Bedrooms have a minimum 
dimension of 3m (excluding 
wardrobe space) 

All bedrooms comply.  Yes 

Living rooms or combined 
living/dining rooms have a 
minimum width of:  
 3.6m for studio and 1 

bedroom apartments 
 4m for 2 and 3 bedroom 

apartments 

All living rooms 
comply. 
 
 
  

Yes 

The width of cross-over or 
cross-through apartments are 
at least 4m internally to avoid 
deep narrow apartment 
layouts. 

All of the proposed 
units are in excess of 
4m in width internally. 

Yes 

4E – Private 
open space 
and balconies 

All apartments are required to 
have primary balconies as 
follows: 
 Studio apartments require 

4sqm with no min depth 
 1 bedroom apartments 

require 8sqm with min 
depth 2m 

 2 bedroom apartments 
require 10sqm with min 
depth 2m 

 3+ bedroom apartments 
require 12sqm with 
minimum 2.4m depth 

 
The minimum balcony depth 
to be counted as contributing 
to the balcony area is 1m. 
 
For apartments at ground 
level or on a podium or similar 

All balconies achieve 
the minimum area and 
depth requirements 
associated with the 
unit type. 
 
 
 
 
 
 
 
 
 
 
Calculated 
accordingly. 
 
 
Units Fronting Ecole 
Street have courtyards 

Yes  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Yes 
 
 
 
Although 
15sqm and 
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structure, a private open 
space is provided instead of a 
balcony. It must have a 
minimum area of 15sqm and 
a minimum depth of 3m. 

of 13sqm – 14sqm and 
2-3m width, however, 
they also have 8sqm 
balconies and are 
considered to achieve 
the intent of the 
standard. 

3m in width 
is not 
achieved, 
the resident 
amenity is 
satisfied. 

4F – Common 
circulation 
and spaces 

The maximum number of 
apartments off a circulation 
core on a single level is eight. 
 

A maximum of 3 units 
at each level for each 
lift. 

Yes 

For buildings of 10 storeys 
and over, the maximum 
number of apartments sharing 
a single lift is 40. 

N/A N/A 

4G - Storage In addition to storage in 
kitchens, bathrooms and 
bedrooms, the following 
storage is provided: 
 
 Studio apartments 4m3 
 1 bed apartments 6m3 
 2 bed apartments 8m3 
 3+ bed apartments 10m3 
 
At least 50% of the required 
storage is to be located within 
the apartment. 

All units have 
compliant total storage 
volumes as per the 
ADG for each unit 
type. 
N/A 
7m³ 
9m³ 
10m³ 
 
At least 50% of the 
required storage is 
located within the 
apartment. 

Yes 
 
 
 
 
 
 
 
 
 
Yes 

4H – Acoustic 
Privacy 

Adequate building separation 
is provided within the 
development and from 
neighbouring 
buildings/adjacent uses. 
 
Window and door openings 
are generally orientated away 
from noise sources  
 
Noisy areas within buildings 
including building entries and 
corridors should be located 
next to or above each other 
and quieter areas next to or 
above quieter areas 
Storage, circulation areas and 
non-habitable rooms should 
be located to buffer noise 
from external sources 

An assessment in 
respect to the acoustic 
compliance of the 
scheme has been 
discussed in detail 
above. If the 
application was to be 
supported conditions 
would be imposed to 
achieve the noise 
criterion set by RMS 
for internal amenity. 
 

Yes 

4J – Noise 
and Pollution  

To minimise impacts the 
following design solutions 
may be used: 
 • physical separation 

The design solution 
within the ADG which 
seeks to minimise 
noise and acoustic 

Yes 
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between buildings and the 
noise or pollution source 
• residential uses are located 
perpendicular to the noise 
source and where possible 
buffered by other uses  
• buildings should respond to 
both solar access and noise. 
Where solar access is away 
from the noise source, non-
habitable rooms can provide 
a buffer 
• landscape design reduces 
the perception of noise and 
acts as a filter for air pollution 
generated by traffic and 
industry 

impacts have been 
considered through 
the design and layout 
of apartments. 
If the application was 
to be supported than a 
condition for 
compliance with the 
acoustic criterion 
would be imposed. 

4K- 
Apartment  
Mix  

A range of unit types and 
sizes is provided to cater for 
different household types now 
and into the future 
 
The unit mix is distributed to 
suitable locations within the 
building 

The development 
offers a mix of 1, 2 and 
3 bedroom units in the 
following manner; 
13 x 1 bedroom units 
= 36% 
21 x 2 bedroom units 
= 58% 
2 x 3 bedroom = 6% 

Yes 

4L – Ground 
floor 
apartments   

Street frontage activity is 
maximised where ground floor 
units are located. 
 
Design of ground floor units 
delivers amenity and safety 
for residents 

No ground floor units 
proposed. 

N/A 

4M- Facades  Facades should be well 
resolved with an appropriate 
scale and proportion to the 
streetscape and human scale. 

The building façade 
provides articulation 
along the street 
frontages at an 
appropriate scale.  
Due to the flood 
affected nature of the 
site, the ground level 
is elevated 
1600mmabove the 
ground level along the 
Princes Highway 
frontage. It is noted 
that the access 
arrangement to the 
residential lobbies is 
disjointed, convoluted 
and sporadic along the 
frontages. 

No - The 
design 
provides for 
reasonable 
articulation 
but does not 
adequately 
respond to 
lobby entry 
needs 
leading to a 
complex 
and busy 
and note 
well defined 
streetscape. 

4N- Roof Roof treatments are The roof design is a Yes 
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Design  integrated into the building 
design and positively respond 
to the street. Opportunities to 
use roof space for residential 
accommodation and open 
space are maximised. 
Incorporates sustainability 
features. 

standard flat roof form. 
 

4O – 
Landscape 
Design 

Landscape design is viable 
and sustainable, contributes 
to the streetscape and 
amenity 

Suitable landscaping 
has been proposed 
which complies with 
minimum 
requirements.   

Yes 

4P – Planting 
on structures 

Planting on structures – 
appropriate soil profiles are 
provided, plant growth is 
optimised with appropriate 
selection and maintenance, 
contributes to the quality and 
amenity of communal and 
public open spaces 

Suitable landscaping 
is proposed as part of 
formal Landscape 
Plan. 

Yes 

4Q – 
Universal 
Design 

Universal design – design of 
units allow for flexible 
housing, adaptable designs, 
accommodate a range of 
lifestyle needs 

Satisfactory, adaptable 
units proposed for 
Units 1.04, 2.04, 3.04, 
4.04, 1.07, 2.07 and 
3.07. 

Yes 

4R – Adaptive 
reuse 

Adaptive reuse as unit of 
existing buildings- new 
additions are contemporary 
and complementary, provide 
residential amenity while not 
precluding future adaptive 
reuse. 

N/A as the 
development is new. 

N/A 

4S Mixed Use Mixed use developments are 
provided in appropriate 
locations and provide active 
street frontages that 
encourage pedestrian 
movement 
 
 
 
 
 
 
 
 
 
 
 
 
 
Residential levels of the 

The proposal provides 
an active street 
frontage and a 
practical connection 
between the 
development and the 
public domain 
considering the flood 
level clearance 
requirements. This 
does, however, result 
in a high street front 
commercial/retail entry 
which physically 
disconnects the 
development from 
pedestrians at street 
level. 
 
The residential units 

No  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
No 
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building are integrated within 
the development, and safety 
and amenity is maximised for 
residents. 

are located from the 
first floor level and 
above and have been 
integrated into the 
development. 
The unit entry foyer 
locations and sizes 
remain matters of 
concern for safety and 
amenity reasons, 
being narrow, isolated 
and not well designed. 

4U – Energy 
Efficiency. 

Development incorporates 
passive environmental 
design, passive solar design 
to optimise heat storage in 
winter and reduce heat 
transfer in summer, natural 
ventilation minimises need for 
mechanical ventilation 

Appropriate building 
orientation and a 
compliant BASIX 
certificate has been 
provided. 

Yes  

4V – Water 
management 
and 
conservation 

Water management and 
conservation – potable water 
use is minimised, stormwater 
is treated on site before being 
discharged, flood 
management systems are 
integrated into the site design 

The stormwater 
drainage plans have 
been assessed and 
remain an issue for 
Council’s Drainage 
Engineers as they do 
not adequately 
respond to the existing 
flooding and overland 
flow issues and 
remains 
unsatisfactory.  

No 

4W – Waste 
Management 

Waste management – 
storage facilities are 
appropriately designed, 
domestic waste is minimised 
by convenient source 
separation and recycling 

The residential bin 
stores are 
appropriately located 
within basement level 
1. 
The commercial bin 
stores are located 
adjacent to the deep 
soil area and in 
proximity to the 
flooding culverts and 
area considered 
inappropriately located 
and treated. 

Yes  
 
 
 
 
No, if the 
proposal is 
approved 
would 
require 
relocation. 

4X – Building 
Maintenance 

Building design provides 
protection form weathering 
 
Enables ease of 
maintenance, material 
selection reduces ongoing 
maintenance cost  

Satisfactory. Yes 
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Draft Environmental Planning Instruments 

 
Draft Environment SEPP 
63. The Draft Environment SEPP was exhibited from 31 October 2017 to 31 January 2018.  

 
64. This consolidated SEPP proposes to simplify the planning rules for a number of water 

catchments, waterways, urban bushland, and Willandra Lakes World Heritage Property. 
 
 Changes proposed include consolidating the following seven existing SEPPs: 
 State Environmental Planning Policy No. 19 – Bushland in Urban Areas 
 State Environmental Planning Policy (Sydney Drinking Water Catchment) 2011 
 State Environmental Planning Policy No. 50 – Canal Estate Development 
 Greater Metropolitan Regional Environmental Plan No. 2 – Georges River Catchment 
 Sydney Regional Environmental Plan No. 20 – Hawkesbury-Nepean River (No.2-

1997) 
 Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
 Willandra Lakes Regional Environmental Plan No. 1 – World Heritage Property. 

 
65. The proposal is generally consistent with the provisions of this Draft Instrument. 
 
Draft Remediation of Land SEPP 
66. The Department of Planning and Environment has announced a Draft Remediation of 

Land SEPP, which will repeal and replace the current State Environmental Planning 
Policy No 55—Remediation of Land. 
 

67. The main changes proposed include the expansion of categories of remediation work 
which requires development consent, a greater involvement of principal certifying 
authorities particularly in relation to remediation works that can be carried out without 
development consent, more comprehensive guidelines for Councils and certifiers and the 
clarification of the contamination information to be included on Section 149 Planning 
Certificates. 
 

68. Whilst the proposed SEPP will retain the key operational framework of SEPP 55, it will 
adopt a more modern approach to the management of contaminated land. 
 

69. As part of the sale of this land in 2015 by the previous landowner, Ausgrid, a Detailed 
Site Investigation Report, dated July 2015 was prepared by Prensa and was submitted 
with the application, which concludes: 

 
“The analytical results for soil and groundwater detected in samples analysed as part of 
this investigation indicated that there were no exceedances above adopted investigation 
levels, screening levels or groundwater assessment criteria that are considered 
significant…………….. 
 
Based on the review of historical information, the field observations, and the analytical 
results from the soil and groundwater sampling, while the former site uses indicated a 
potential source of contamination, the risk of the site being significantly contaminated is 
considered to be low……………. 
 
It is recommended that the USTs identified on site are removed, and a validation 
assessment undertaken by a suitably qualified environmental consultant, to assess the 
risk posed by the presence of residual contamination associated with the USTs and to 
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evaluate whether the site is suitable for a high density residential or commercial/industrial 
land use. 
 
Additionally, the application relies on the findings of the Underground Petroleum Storage 
System Validation Report, dated July 2015 prepared by Prensa, which concluded as 
follows: 
 
“Based on the findings of the DSI and this UPSS Validation assessment completed by 
Prensa in October-December 2014 and February-March 2015, respectively, we have 
identified no reason with regard to potential for contamination that the site would not be 
suitable for the proposed high density residential use or ongoing commercial/industrial 
land use…………  
 
With respect to the lead contamination in soil remaining in situ at the site, the site is 
currently not suitable for low density residential land use.  In the unlikely event that the 
site may be redeveloped for a low density residential land use, the isolated soil displaying 
evidence of elevated lead concentrations will require management to reduce the potential 
risk to human health.”  
             

70. Based on the information provided, it is evident that the site remains contaminated with 
lead trapped between two concrete slabs that will need to be removed and/or 
rehabilitated as part of any possible approval which requires excavation on site exposing 
the contamination.    

 
71. In conclusion, should approval be granted and excavation takes place, unexpected 

contamination maybe found during demolition, excavation and construction.  Appropriate 
conditions would be required for the work to cease, investigations to be undertaken and 
an details of the remediation of the land to occur to be submitted to Council. 

 
Kogarah Local Environmental Plan 2012 

 
Zoning and Permissibility 
72. The subject site is zoned Zone B6 Enterprise Corridor under the provisions of the 

Kogarah Local Environmental Plan 2012 (KLEP 2012). See figure 3 above. 
 

73. The proposed development contains residential accommodation and a commercial 
component which are collectively defined as ‘shop top housing’ and is permissible in the 
zone. 

 
74. The objectives for development in the B6 Enterprise Corridor zone are as follows: 
 

 To promote businesses along the main roads and to encourage a mix of compatible 
uses. 

 To provide a range of employment uses (including business, office, retail and light 
industrial uses). 

 To maintain the economic strength of centres by limiting retailing activity. 
 To provide for residential uses, but only as part of a mixed use development 

 
75. The proposed development is considered inconsistent with the economic basis of the 

above objectives. The proposal provides commercial activities at ground level in two 
tenancies with a floor space area equivalent to only 32.1% of the proposed floor space, 
and inadequate floor to ceiling height at the first floor to accommodate possible 
conversion to commercial if required in the future. The proposal fails to provide sufficient 



Georges River Council – Local Planning Panel Tuesday, 17 December 2019 Page 35 
 

 

commercial space to maintain opportunities for business and retail development suitable 
to high exposure locations.  
 

76. The introduction of the new land use zone B6 – Enterprise Corridor Zone in 2017 was 
intended to ensure that bulky goods retail, business, office, retail and light industry was 
appropriately located and encouraged in this precinct. Failure to meet the minimum 
commercial floor space defeats the intent of the zoning and the amendments to the 
KLEP2012 in that regard. This will set an undesirable precedent which undermines the 
objectives of the recently up-zoned area. 
 

77. The requirement for commercial floor space with an active street frontage is part of the 
strategic planning outcome sought by the B6 rezoning. Residential apartments are 
permissible as shop top housing style of development within the zone albeit with a 
restricted component; however, the main objective of the zone is to encourage the 
renewal of commercial/bulky goods retailing development. The amount of residential floor 
space permitted in this zone is a maximum of 65% of the gross floor area and in this 
instance the proposal seeks 67.9%.   
 

78. Considering the objective of the B6 zone is to provide a range of employment uses 
including business, office, retail, bulky goods and light industrial, failure to provide a 
suitable loading bay would be inconsistent with the zone objectives in that these uses 
would not be viable without an adequate loading bay facility. The proposal seeks to use a 
turntable to enable a small rigid truck (9.3m in length) to access/egress the site in a 
forward motion, this is considered to be constraint for tenants both in the size of vehicles 
and accessibility, particularly for a bulky goods operation, as is proposed.     

 
79. An assessment of the proposed development against the relevant provisions of Kogarah 

LEP 2012 is detailed in the compliance table below: 
 

Clause Objectives/Provisions Comment Complies  
2.2 Zone   B6 Enterprise Corridor The proposal is defined 

as ‘shop top housing’ 
development which is a 
permissible land use in 
the zone. 
If the required retail/ 
commercial floor space 
cannot be achieved then 
the development would 
be prohibited by default. 

No - 
Currently the 
development 
does not 
achieve the 
35% 
commercial 
floor space 
required. 

2.3 Objectives Objectives of the zone 
To promote businesses 
along main roads and to 
encourage a mix of 
compatible uses. 
To provide a range of 
employment uses 
(including business, 
office, retail and light 
industrial uses). 
To maintain the 
economic strength of 
centres by limiting 

Only 32.1% of the 
development is proposed 
to be commercial in two 
tenancies.   
 
67.9% of the 
development is 
residential, exceeding the 
65% permitted. 
 
The percentage of floor 
space provided for 
commercial and 

No 



Georges River Council – Local Planning Panel Tuesday, 17 December 2019 Page 36 
 

 

retailing activity. 
 
To provide for 
residential uses, but 
only as part of a mixed 
use development. 

residential uses is not 
consistent with the zone 
objectives or Clause 6.9 
of KLEP2012 in that it 
does not permit a range 
of employment uses due 
to the restricted area of 
the commercial tenancy. 
The focus on the zoning 
is to promote renewal of 
the up-zoned B6 sites 
along the Princes 
Highway through renewal 
of commercial 
development permitting a 
residential use but only 
as a shop top housing 
development with a 
restricted floor area. 
 
The design and 
configuration of the 
building does not cater 
for a suitably located 
loading bay, carpark 
driveway, residential 
lobbies and service 
access that will cater for 
a safe and effective 
commercial component of 
the development. Given 
the zoning is focused on 
providing a range of 
employment uses, the 
lack of a suitably located 
and sized loading bay 
does not meet the 
objectives of the zone to 
service the needs of the 
commercial component of 
the development. 

4.3 - Height of 
buildings 

The height of a building 
on any land is not to 
exceed the maximum 
height shown for the 
land on the Height of 
Buildings Map. In this 
case, the relevant map 
limits the height of 
buildings on the subject 
site to 21m. 

The proposal has a 
building height of up to 
19.4m (to the top of the 
lift overrun) or 18.8m (RL 
27.62 to the top of the 
Parapet). 

Yes. 

4.4 - Floor 
space ratio 

The maximum floor 
space ratio for a building 

The proposal has a floor 
space ratio of 1.94:1. 

Yes 
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on any land is not to 
exceed the floor space 
ratio shown for the land 
on the Floor Space 
Ratio Map. In this case, 
the relevant map limits 
the floor space ratio for 
buildings on the subject 
site to 2:1. 

4.5 – 
Calculation of 
floor space 
ratio and site 
area 

FSR and site area 
calculated in 
accordance with Cl 4.5 

Calculated accordingly.  Yes 

4.6 Exceptions 
to 
Development 
Standards  

The objectives of this 
clause are as follows: 
 - to provide an 
appropriate degree of 
flexibility in applying 
certain development 
standards to particular 
development, 
(b)  - to achieve better 
outcomes for and from 
development by 
allowing flexibility in 
particular 
circumstances. 

Nil. N/A 

5.10 - Heritage 
conservation 

The objectives of this 
clause are as follows: 
 
(a) to conserve the 

environmental 
heritage of Kogarah, 

(b) to conserve the 
heritage significance 
of heritage items and 
heritage 
conservation areas, 
including associated 
fabric, settings and 
views, 

(c) to conserve 
archaeological sites, 

(d) to conserve 
Aboriginal objects 
and Aboriginal 
places of heritage 
significance. 

The subject site is not 
identified as a heritage 
item or located within a 
heritage conservation 
area, nor is it immediately 
adjoining a heritage item 
or heritage conservation 
area. It is not a 
recognised 
archaeological sites or an 
identified site of 
aboriginal significance. 
The site is in proximity of 
a heritage item of local 
significance known as 
Kogarah Park/Jubilee 
Oval (including Reserve, 
War Memorial and Oval). 
 
 

Yes 
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6.1 - Acid 
sulfate soils 
 
 

The objective of this 
clause is to ensure that 
development does not 
disturb, expose or drain 
acid sulfate soils and 
cause environmental 
damage. 

The subject site is not 
identified on the Acid 
Sulfate Soils Map as 
being affected by any 
particular class of acid 
sulfate soils. 

N/A 

6.2 - 
Earthworks 
 
 
 
 
 
 
 
 
 

The objective of this 
clause is to ensure that 
earthworks for which 
development consent is 
required will not have a 
detrimental impact on 
environmental functions 
and processes, 
neighbouring uses, 
cultural or heritage 
items or features of the 
surrounding land. 

The proposed 
development includes 
excavation and 
associated earthworks to 
accommodate two levels 
of basement car parking. 
The basement carpark 
essentially extends the 
full length and width of 
the site apart from being 
setback from the western 
boundary to 
accommodate the deep 
soil zone and the TPZ for 
the healthy trees located 
along that boundary. This 
setback is identified by 
the Applicant as sufficient 
to provide an adequate 
TPZ for the retention of 
six (6) existing trees on 
the adjoining site. 

Yes 

6.3 - Flood 
planning 
 

The objectives of this 
clause are as follows: 
 
(a) to minimise the flood 

risk to life and 
property associated 
with the use of land, 

(b) to allow development 
on land that is 
compatible with the 
land’s flood hazard, 
taking into account 
projected changes 
as a result of climate 
change, 

(c) to avoid significant 
adverse impacts on 
flood behaviour and 
the environment. 

The subject land is 
classified as flood 
affected in the Beverley 
Park Overland Flow Risk 
Management Study and 
Plan 2007. The identified 
1 in 100 ARI flooding 
level is identified as RL 
9.9m (AHD) and 
recommended finished 
floor level is 10.4m 
(AHD).  
A Flood Assessment was 
submitted with the 
application. However, this 
has been assessed as 
inadequate, see 
discussion in Stormwater 
Engineers comments, as 
the building is located 
within the primary flow 
channel and will result in 
higher levels of flooding 
on neighbouring lands. 

No.  
The 
development 
has been 
assessed as 
unsatisfactory 
with respect 
to flood levels 
and treatment 
of overland 
flow. 
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6.5 - Airspace 
operations 

The objective of this 
clause is to protect 
airspace around airports 
 

The proposed 
development will not 
penetrate the prescribed 
airspace for Sydney 
Airport and will not 
require a ‘controlled 
activity’ within the 
meaning of Division 4 of 
Part 12 of the Airports Act 
1996.  

Yes 

6.9 – 
Development 
in Zone B6 

The objective of this 
clause is to provide 
viability of development 
and to maintain 
opportunities for 
business and retail 
development that is 
suited to high exposure 
locations.  
 
No more than 65% of 
the gross floor area of 
the building will be used 
for shop top housing or 
tourist and visitor 
accommodation.   
 
Consent must not be 
granted for a land use 
other than shop top 
housing or tourist ad 
visitor accommodation 
with a gross floor area 
of less than 500sqm. 

 
 
 
 
 
 
 
 
 
 
The residential 
component of the shop 
top housing development 
is 2,723sqm (67.9%) 
 
 
 
The area of commercial 
uses (other land use) is 
proposed to be 1,289sqm 
(32.1%). 

No - A 
Clause 4.6 
variation has 
not been 
provided. 

 
80. The proposed development fails to adequately respond to: 

 
 The intent and objectives of the B6 Zone Objectives,  
 Flooding impacts assessment and amelioration measures; and  
 Commercial operation expectations under Clause 6.9 of the KLEP; 

 
81. On this basis the proposal is recommended for refusal due to its non-compliance with the 

objectives and standards under KLEP2012, and the lack of a Clause 4.6 Submission to 
support the variation of the development standard under Clause 6.9 – Development in 
Zone B6. 

 
Development Control Plans 
 
Kogarah Development Control Plan 2013 
82. The provisions of Kogarah Development Control Plan 2013 (KDCP 2013) are relevant to 

the proposed development. Several controls within the KDCP 2013 are inconsistent with 
the scale of development now permitted under the KLEP 2012 (as amended on 26 May 
2017). 
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83. It is also noted that in the hierarchy of planning controls, Development Control Plans 

cannot prescribe more onerous corresponding controls than those in a Local 
Environmental Plan. 
 

84. An assessment of the proposed development against the relevant controls in the KDCP 
2013 is detailed in the compliance table below. 
 
Part B General Controls 
Part Objectives/Controls Comments Complies 
B1 - Heritage 
Items and 
Heritage 
Conservation 
Areas 

The objectives of this 
part are to: 
 Ensure development 

protects and 
enhances the 
environmental and 
cultural heritage of 
Kogarah; 

 Ensure proposed 
development is 
sympathetic to 
heritage items and 
Heritage 
Conservation Areas; 

 Provide guidance on 
appropriate design, 
siting, bulk, 
materials, 
landscaping and 
streetscape 
character. 

The subject site is not a 
heritage item and is not 
located in a heritage 
conservation area. It 
does not adjoin a 
heritage item however 
there is a heritage item 
located in proximity of the 
site, being Kogarah Park 
and Jubilee Oval. The 
proposed development 
will not have an adverse 
impact upon these 
heritage items.  
 

Yes 

B2 - Tree 
Management 
and Green Web 

The objectives of this 
part include the 
following: 
 Ensure the protection 

of existing trees 
which contribute to 
the visual amenity 
and environment of 
the City of Kogarah; 

 Protect trees within 
and adjacent to 
development sites; 

 Maximise healthy 
tree canopy 
coverage across the 
City of Kogarah. 

The applicant has 
provided an Arborist 
Report, dated 29 January 
2018, prepared by ELKE, 
which concludes two 
Yellow Gum White 
Ironbark trees should be 
removed due to poor 
condition or likely impacts 
from the proposed 
development. Seven (7) 
trees are to be retained 
and have been provided 
with adequate TPZ’s and 
are to be accompanied 
by 4 replacement trees 
should the application be 
approved. 

No - Concern 
is raised at 
removal of T7 
being a 
healthy tree 
that could be 
retained 
where a 
suitable 
redesign of 
the building 
footprint is 
pursued. 

B3 - 
Developments 
near Busy 
Roads and Rail 

The objectives of this 
part are to: 
 Ensure an 

appropriate acoustic 

An acoustic report was 
prepared and is deemed 
satisfactory subject to 
noise mitigation 

Yes 



Georges River Council – Local Planning Panel Tuesday, 17 December 2019 Page 41 
 

 

Corridors amenity can be 
achieved for 
development near 
transport corridors, 
particularly 
residential 
development and 
other noise sensitive 
land uses; 

 Provide additional 
acoustic design or 
mitigation measures 
that may be 
necessary; 

 Development 
fronting a busy road 
or a rail corridor 
should be designed 
and sited to minimise 
noise impacts. 

measures been 
implemented. 
This has been discussed 
in detail above. 
Should the application be 
approved suitable 
conditions would need to 
be imposed to ensure 
compliance with the 
report recommendation 
for internal amenity. 

B4 - Parking 
and Traffic 

The objectives of this 
part are to: 
 Minimise traffic 

congestion and 
ensure adequate 
traffic safety and 
management; 

 Ensure an adequate 
environmental quality 
of parking areas 
(including both safety 
and amenity); 

 Provide adequate car 
parking for building 
users and visitors, 
depending on 
building use and 
proximity to public 
transport. 

The site is over 800m 
from Carlton Railway 
Station and hence the 
required residential 
parking is calculated in 
accordance with the 
KDCP guidelines. 
Concerns are raised 
relating to the truck 
access for the site and 
Ecole Street which will 
necessitate trucks to 
traverse the two lanes to 
enable access/egress to 
and from the loading bay 
via Ecole Street. 

Yes the 
proposal 
complies with 
car parking 
provision 
requirements. 
 
No 
 
Referenced 
in the ADG 
traffic and 
access 
assessment 
earlier in this 
report. 
 

Residential 
Parking  

The site is located over 
800m from Carlton 
Railway Station and is 
located outside the 
strategic centre. The 
KDCP2013 car parking 
rates apply.    
 
 13 x 1 bedroom units 

x 1.0 = 13.0 required  
 21 x 2 bedroom units 

x 1.5 = 31.5 required  
 2 x 3 bedroom unit x  

2.0 = 4.0 required 

The plans have been 
designed to 
accommodate 57 car 
spaces within Basement 
Level 2 to facilitate the 
residential needs of the 
development. 
 
 
 

Yes 
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 Visitors 36 units (1 
per 5) = 7.2 required  

 
Total of 55.7 spaces 
required 
 
57 spaces have been 
provided 

Car wash bay  1 bay, which can also 
function as a visitor 
space 

1 car wash bay has been 
provided on Basement 
Level 2 within a visitor 
space. 

Yes 

Bicycle parking Residential  
1 space per 3 dwellings 
(12 spaces) + 1 space 
per 10 dwellings for 
visitors (3.6 spaces) 
= 15.6 spaces required 
 
Commercial  
1 space per 5 car 
parking spaces = 40 
spaces required  
Total required = 8 
spaces   

12 resident and 4 visitor 
bicycle parking spaces 
are provided within 
basement 2. 
 
 
 
 
8 Commercial bicycle 
parking spaces proposed 
within Basement Level 1. 

Yes 
 

Commercial and 
Bulky Goods 
parking 

1 space per 40sqm 
gross floor area 
(offices/bulky goods) 

Based on the commercial 
floor area of 1,289sqm – 
33 spaces are required.   
40 spaces provided. 

Yes 
 

Loading 
requirements  

Retail 
Floor area 15sqm to 
500sqm – 1 bay 
required  
Floor area >500sqm to 
1500sqm – 2 bays 
required 
 
Commercial  
Floor Area 1000sqm – 
2000sqm - 1 bay 
required 
Floor area > 500sqm to 
10000sqm – 2 bays 
required 
 
Design of loading bay   
Minimum bay width  - 
3.5m 
Minimum bay length – 
9.5m 

The subject proposal has 
1,289sqm of 
commercial/bulky good 
floor space requiring a 
single loading bay.  
The loading bay 
measures 9.5m x 9.85m 
and has been provided at 
ground level adjacent to 
the basement driveway. 

Yes 

B5 - Waste 
Management 
and 

The objectives of this 
part are to: 
 Encourage best 

A Waste Management 
Plan (WMP) was 
submitted with the 

No 
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Minimisation practice in waste 
management that 
minimises waste 
generation, 
facilitates waste 
separation and 
maximises reuse 
and recycling; 

 Ensure quality 
design of waste 
management 
facilities that 
complement the 
building design and 
minimise noise, 
odour and visual 
impacts on adjacent 
uses and the public 
domain; 

 Ensure suitable and 
efficient waste 
storage, recycling 
and collection in all 
development. 

application and was 
referred to Council’s 
Waste Officer. 
  
The residential bin 
storage area is located 
within basement level 1.  
 
 
 
The commercial bin 
storage is proposed to be 
located adjacent to the 
deep soil landscaping 
and the stormwater 
culvert inlets on the 
western elevation. This 
arrangement is 
considered unsatisfactory 
due to its proximity to the 
landscaped area/deep 
soil zone and 
neighbouring the 
property. 
There is no dedicated 
area adjoining the bin 
room or within the 
development that can be 
used for storing bulky 
goods. 

 
 
 
 
The required 
residential 
bins have 
been 
provided. 
 
Commercial 
bin storage 
area is 
unsatisfactory 
 
 
 
 
 
 
 
 
 
 
No bulky 
storage area 
provided. 
 
 
 

B6 - Water 
Management 

The objectives of this 
part are to: 
 Reduce flooding and 

drainage impacts 
within and 
downstream of the 
development site; 

 Reduce pollutant 
loads exported to the 
waterways via the 
stormwater system; 

 Conserve water and 
reduce mains water 
consumption. 

The development has 
been assessed as having 
design concerns in order 
to manage existing 
overland flood flows that 
impact the site. These 
impacts include the 
necessity to raise the 
floor level some 1.6m 
above street level, and 
also general 
management and 
redirecting of flows to the 
proposed culverts.  
 
The proposed method of 
stormwater management 
has been assessed by 
Council’s Development 
Engineer and is 
unsatisfactory and 
requiring further review.  

No 

B7- The objectives of this A BASIX certificate has Yes 
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Environment 
Management 
 
 

part are to: 
 Apply principles and 

processes that 
contribute to 
ecologically 
sustainable 
development; 

 Reduce the impacts 
of development on 
the environment; 

 Increase the 
resilience of 
development to the 
effects of climate 
change; 

 Ensure that 
greenhouse gas 
emissions will be 
reduced; 

 Reduce the use of 
potable water; 

 Ensure that 
development can 
adapt to climate 
change. 

been submitted with the 
application verifying that 
the relevant water, 
energy and thermal 
comfort targets have 
been met by the 
proposal. 
 
Should the application be 
approved, conditions of 
consent will be included 
to ensure the 
commitments required 
under the BASIX 
certificate will be satisfied 
by the proposed 
development. 

 
Interim Policy – Georges River Development Control Plan 2020 
85. Council at its Environment and Planning Committee Meeting dated 24 June 2019 

resolved to adopt the Georges River Interim Policy DCP. 
 
86. The Interim Policy is a public policy that is to be used as a guide to set a consistent 

approach for the assessment of residential development within the LGA. It is a 
supplementary document, meaning that current DCP controls will prevail if they are 
considered best practice. The Interim Policy has no statutory recognition in the 
assessment of DAs pursuant to the Environmental Planning and Assessment Act, 
1979 (EP&A Act). 

 
87. An assessment of the proposal has been carried out against the provisions of the 

Interim Policy as set out in the following table. 
 

Interim Policy – Georges River DCP 2020 
Standard Proposed Complies 
Site Frontage 
20m 

 
47.935m to Ecole Street and 39.90m 
to Princes Highway with splayed 
corner of 2.145m. 

Yes 
 

Building Height 
The relevant LEP controls 
relating to building height 
will prevail over DCP 
controls that relate to 
height in storeys 

The proposal is fully compliant with 
the KLEP 2012 height limit.  

Yes 
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Private Open Space 
The ADG requirements 
prevail over the DCP 
controls for private open 
space 

The proposal is compliant with the 
ADG’s private open space 
requirements. 
Refer to “4E – Private Open Space 
and Balconies” within the ADG 
Compliance Table above. 

Yes, 
As discussed 
at 4E above. 

Communal Open Space 
The ADG requirements 
prevail over the DCP 
controls for COS 

 

The proposal complies with the 
requirements of the Apartment Design 
Guide with respect to Communal 
Open Space. 
Refer to “3D – Communal Open 
Space” within the ADG Compliance 
Table above. 

Yes 
 

Parking 
In accordance with 'A Plan 
for Growing Sydney' 
(Department of Planning 
and Environment): 
 If located in a strategic 

centre (ie Kogarah CBD 
and Hurstville CBD) and 
within 800m of a 
Railway, the 
“Metropolitan Regional 
Centre (CBD)” rates 
apply. 

 If located within 800m 
of a railway and outside 
the strategic centres the 
“Metropolitan 
Subregional Centre” 
rates apply. 

 If located outside of 
800m of a Railway, the 
relevant DCP applies. 

The site is located >800m of Carlton 
Railway Station and is located outside 
the strategic centre. As such the 
KDCP2013 rates apply.    
 
 13 x 1 bedroom units x 1.0 = 13.0 

required  
 21 x 2 bedroom units x 1.5 = 31.5 

required  
 2 x 3 bedroom unit x  2.0 = 4.0 

required 
 Visitors 36 units (1 per 5) = 7.2 

required  
 
Total of 55.7 spaces required 
 
57 spaces have been provided. 
 

Yes 

Solar Access 
The ADG requirements 
prevail over the DCP 
controls for solar access 

 

The proposal is considered to be 
compliant with the Apartment Design 
Guide (ADG) Solar Access 
requirements as detailed within the 
ADG Compliance Table above. 
Refer to “4A – Solar and Daylight 
Access” within the ADG Compliance 
Table. 

Yes 

 
Developer Contributions  
88. The proposed development, if approved, would require the payment of developer 

contributions under Section 7.11 of the Environmental Planning and Assessment Act 
1979 as the proposal is increasing the density of the locality by the construction of 36 
new apartments. If the development was to be approved a condition outlining the 
required contributions would be imposed. 
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IMPACTS 
Natural Environment 
89. The extent of excavation for the proposed development will adversely affect the natural 

environment as the proposal in its current form will result in impacts on T7 “Yellow Gum 
White Ironbark”, being a healthy tree on the site which will be removed solely to 
accommodate the development footprint. Preferably the extent of excavation should be 
reduced in this area and the provision of an increased setback to the basement to ensure 
the longevity, integrity and visual amenity of the existing mature tree on site and within 
the residential allotment adjoining.   

 
Built Environment 
90. The proposed development is consistent with the height and floor space planning 

controls contained in KLEP 2012. Under Clause 6.9 – Development in Zone B6, a 
restriction of 65% on the amount of residential floor space associated with Shop Top 
Housing in the B6 Enterprise Corridor zone applies. This restriction is considered to be a 
prohibition; the application does not comply with the 65% standard. As noted at 
Paragraph 13 of this Report, a Clause 4.6 variation to the standard has not been lodged 
in support of the application and thus the proposal is a prohibited form of development. 
 

91. The built form is considered acceptable and appropriate for the site, noting the elevated 
ground level results from the flood impacts of the site. The design attempts to achieve a 
scale, bulk and height that is consistent with the desired character of the streetscape and 
surrounds for the new B6 Enterprise Corridor objectives and zoning, however, the site 
flooding constraint results in a commercial/retail component which will be disconnected 
from street level pedestrian usage. 

 
Social Impact 
92. The proposed development, in principle, will cater for a cross-section of the community 

and could assist with providing for additional housing in the area. The construction of this 
shop top housing development, with the floor space allocations as proposed, would be 
inconsistent with the B6 zoning of the land. 

 
Economic Impact 
93. The proposal does not satisfy the objectives of the B6 zone which focuses on the ability 

of the Enterprise Corridor zone to encourage appropriate businesses and offer a range of 
employment opportunities. The proposal fails to provide the minimum floor space for the 
commercial component and this will adversely affect the future economic viability of the 
zone. The overall commercial space is restricted and limited on its function and use given 
the lack of floor space assigned to the commercial component, whilst the residential floor 
space component exceeds the calculated outcomes. 

 
Suitability of the site 
94. The site is zoned B6 – Enterprise Corridor. The proposal is a permissible form of 

development in this zone. The site is suitable for the construction of a shop top housing 
development in an area that has been “up-zoned” for this purpose.  Although the site is 
suitable for this form of development, the overall design and amenity of the development is 
not considered to be acceptable given the proposal is a prohibited development as it fails to 
meet the intent and objectives of the zoning through a balance of commercial and residential 
floor space, including not exceeding 65% residential component, and the variation has not 
been supported by a Clause 4.6 statement and an appropriate design response to the flood 
prone nature of this land has not been achieved.  
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SUBMISSIONS AND THE PUBLIC INTEREST 
95. The application was neighbour notified in accordance with Kogarah DCP 2013 for a 

period of 14 days. Two (2) submissions were received from neighbouring property 
owners. The concerns raised are summarised below. 

 
 Does the bulk and scale conform with the current planning controls 

96. Comment: Objector raised concern that the development should comply with the applicable 
development controls relating to this form of development. As noted above the proposal 
complies with height and FSR standards but does not comply with the 65% residential 
restriction applicable under Clause 6.9 of KLEP2012.  On this basis the objection is valid as 
the application will not achieve the standard under Clause 6.9 and would result in a 
development form that is not consistent with the intent/objectives for the B6 Zone. In order to 
achieve the standard an option may be to convert some residential apartments to 
commercial use at the Podium level, however to be effective this would require an increase 
in floor to ceiling heights which raises the building overall height and further increases the 
developments overall bulk. 

 
 Loss of privacy and overlooking of Carlton Public School.  

97. Comment: Concern has been raised by the Principal at Carlton South Public School that the 
proposed northern aspect facing balconies/windows have the potential to overlook the 
school. It is noted that the subject land is separated from the school by Ecole Street and 
thus acceptable separation is achieved, whilst it is also noted that the potential for 
overlooking is limited to the school carpark and back of the assembly hall only. 

 
 Construction Impacts for Carlton Public School.  

98. Comment: The Principal has raised concerns with on-going noise, vibration, heavy vehicles 
and dust impacts that may eventuate during demolition and construction phases of the 
development and their likely impacts on amenity of the school operations and pupils in 
attendance.  It is recommended that the developer be encouraged to undertake noisy works 
during school holiday periods and that suitable notifications be provided to the school prior to 
such works being undertaken, which would be imposed as conditions of consent during 
construction should the application be supported.    

 
 Traffic issues, increased congestion and conflicts generated. 

99. Comment: Increased traffic congestion along the Ecole Street are raised as concerns having 
regard to the narrowing of Ecole Street and existing traffic congestion generated by school 
users.  The applicants Traffic Assessment Report indicates that the Princes Highway/Ecole 
Street intersection currently operates at an “A” Service Level and this will not alter if this 
proposal was constructed and that traffic can be adequately catered for within the network.  It 
is noted that for trucks to service the site they will need to traverse two (2) traffic lanes to 
facilitate manoeuvrability into and out of the site within Ecole Street and entering and leaving 
the Princes Highway. This arrangement, coupled with slowing in a fast moving lane, may 
result in traffic congestion and potential accident impacts.  

 
100. The issues raised are considered to be relevant amenity matters of relevance for a 

development of this nature, having regard to the potential higher yielding development 
capabilities of neighbouring lands adjacent to low density residentially zoned lands. Hence, 
any design proposals for B6  zoned land should have due regard to the amenity impacts on 
the low density housing adjacent, with regards to traffic, servicing, building bulk/scale and 
proposed land use operations of the site.  

 
REFERRALS 
Council Referrals 



Georges River Council – Local Planning Panel Tuesday, 17 December 2019 Page 48 
 

 

 Development Engineer 
101. The application was referred to Council’s Engineers for comments. Council’s Drainage 

Engineer has advised the following:  
 
“The site is generally affected by mainstream overland flooding in the 1:100 year ARI 
event.  The proposed development of the site comprises a multi-storey development 
with a basement parking area. Access to the basement parking is via a driveway from 
Ecole Street. The proposed development footprint obstructs the existing overland flow 
path and is likely to increase the risk of flooding to upstream and adjacent properties. It 
is noted that the proposal as indicated it would block the flood path through the site.    
Council’s policy for flood affected properties prohibits any proposed works that will 
increase the quantity of flow through an adjoining property, concentrate or redirect flow 
or otherwise aggravate stormwater overland flow characteristics on adjoining 
properties. It is not suitable to redirect the flood flow path on to the adjoining roadways. 
In this case, the rear of the site is inundated by flooding up to 0.70 m deep in the 1:100 
year ARI event and 1.30m deep in the PMF event for the pre-development 
scenario.  The adopted flood levels for 1:100 year ARI event is RL9.90 m AHD and 
RL10.35 m AHD in the PMF events. 
…………………………… 
The proposed design in its current form is not supported and it is not considered to be 
compatible with the flood hazard of the land, and it will significantly adversely affect the 
flood behaviour in pushing the flood flow onto the adjoining properties and adjoining 
roadways. It is required for the flood flow to run freely through the site by providing a 
void between the existing ground level and the proposed finish floor level (FFL) (1:100 
year ARI flood level plus 0.5m freeboard). Open fencing can be used around the 
building perimeter. 
…………………prior to any approval of the development:    
 The proposed design shall be amended to show that the area below the building 

finish floor and the existing ground levels must remain unobstructed at all times and 
not enclosed allowing the free flow of floodwaters. It is required to keep the void 
clear of obstructions to allow the free flow of surface waters to and from this area.  

 The existing natural ground levels of the site shall not be raised or lowered or 
retaining walls constructed. 

 The engineering submission shall include a section through the proposal showing 
the void underneath the proposed finish floor, the existing surface levels and the 
1:100 year ARI flood level.  

 Provide in the engineering submission a section through the driveway profile 
including its crest.  

 It is required to estimate and show on plan, the depth of the flow during a frequent 
flood event 1:10 year ARI event and its impact on the pedestrian movement around 
the building.   

 All electrical services (such as power points and switches) must be located above 
the 1:100 year ARI flood level. In this case, a reference is made to the proposed 
turntable electrical connections to be addressed.  

 An adequate access for pedestrians shall be provided to an area of refuge above 
the PMF level either on site or off site. 

 The openings to perimeter walls at subfloor level is to be maximised to minimise the 
impact of the proposal on the loss of flood storage and alterations to the flood 
behaviour. 

 All boundary fencing within the floodway is to be pool type fencing. 
 Any planting to be low density. 
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 The report shall proposed adequate flood warning systems, signage and exits shall 
be available to allow safe and orderly evacuation without increased reliance upon 
the SES services. 

 No filling is permitted within the floodway.”   
 

102. The current proposal is not supported by Council’s Development Engineer and any future 
design submission for the site should provide all the above detail, as requested by 
Council’s Development Engineer. It is also noted that some inconsistencies/errors appear 
to be evident in the Applicants flood management documentation, including: 
 
 Calculations provided with the Applicants stormwater system proposal indicates an 

impervious area of 62.5% of the site when in reality the impervious area exceeds 
90% (only 160sqm is deep soil landscaping); 

 At the Pre-DA meeting of 2017 Applicant was advised that Council Policy does not 
support any increase of stormwater overland flow onto neighbouring or public road 
systems, yet the modelling indicates increases in flow heights in some instances; 

 Substation appears to be at direct road level off the access driveway which would 
place the facility in jeopardy of being inundated; 

 Location of Tenancy Bins appear to be in front of the proposed flood culverts and 
would impede the flows directed to the proposed culvert; 

 Design of the Flood culverts appears to provide for free fall exit from under the 
building slab onto the footpath off Princes Highway. No approval letter from RMS 
has been submitted in support of the action, as normal practice is that such systems 
should be connected to the existing road system. 
 

103. The proposal in its current form and based on the current information provided is not 
supported by Council’s Stormwater Engineer. At this time no conditions of consent have 
been provided to support a decision to approve the proposal. 

 
Traffic Engineer  
104. The application was referred to Council’s Traffic Engineer for comment. Comments 

received 2 November 2018. A series of issues were raised by the Traffic Engineer 
including; 
 Provision for 7 residential visitor spaces have been provided, however 8 is required. 

(36 units at 1 visitor space per 5 units = 7.2, this needs to be rounded up and not 
down). 

 Sight triangles for pedestrian safety have not been provided for the loading dock. 
To be provided in accordance with Fig 3.3 of AS2890.1. 

 Shared spaces to be indicated and bollards installed in accordance with Fig 2.2 of 
AS2890.6. 

 Should the accessible spaces be standalone spaces without a shared zone they 
must have 3.8m x 5.4m dimensions. 

 Residential / Visitor spaces to be line marked / delineated. 
 How is it proposed to separate the commercial and residential parking, i.e. what 

stops retail customers finding residential visitor parking and parking in those spots, 
and vice versa. 

 A B99 vehicle swept path is to be provided showing that simultaneous bi-directional 
travel is possible with the dimensions of the access ramps. 

 It should also be conditioned that no loading/unloading should take place during 
school pick up and drop off periods as the submitted swept path shows high 
potential conflict at the intersection of Ecole Street and Princes Highway. 

 
105. Amended drawings have been provided which now provide: 
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 8 visitor spaces, including one combined car wash bay in Basement 2. 
 Residential and visitor spaces have been delineated; and 
 Truck swept paths have been provided for access to the site and to/from Princes 

Highway. These paths illustrate the need to traverse two traffic lanes to 
adequately manoeuvre into and out of Ecole Street and the site. 

 
106. The remainder of the issues raised, some of which could be addressed conditionally if 

the application was to be support, remain unresolved.   
 

107. Certification was provided by the Applicant’s consultant Terraffic Engineers confirming 
that the car parking area and driveway is generally compliant with AS2890 and Council’s 
DCP. It also undertook a traffic assessment for the site which found that the intersection 
of Princes Highway and Ecole Street operates at an “A” Level of Service and would 
continue to do so after a development is constructed and operating. 
 

108. General operational issues identified with the proposed car park layout/loading bay 
arrangement also include: 

 Access drive/ramp is only approximately 5400mm in width for two way flow with 
side wall boundary restrictions. 

 Accessible car parking bays rely on a shared space arrangement and this is 
impeded by the location of a supporting structural column.  An alternative space is 
recommended which does not have structural impediments. 

 Site vehicular access should be restricted to being via the Princes Highway only to 
ensure trucks do not enter/exit the location from the north of Ecole Street. 

 The proposed loading bay facility relies on Tenancy restricting service vehicles to 
trucks of 8.8m length and no details have been provided how this would be 
enforced/policed. 

   
Environmental Health Officer 
109. Council’s Environmental Health Officer has raised no objection and if approval is granted 

this should be subject to standard conditions of consent.  
 

Building Surveyor 
110. Council’s Building Surveyor Officer has raised no objection and if approval is granted this 

should be subject to standard conditions of consent.  
 

Waste Services  
111. The application was referred to Council’s Waste Officer for comment. No objection was 

raised in respect to the proposed waste arrangements subject to the imposition of 
standard conditions if approval was to be granted and that the commercial tenancy bins 
should be in the basement rather than located at ground level along the western 
elevation.  

 
External Referrals 
Sydney Airports 
112. This application was not referred as the proposed development will not penetrate 

prescribed airspace for Sydney Airport and does not constitute the need for a ‘controlled 
activity’ within the meaning of Division 4 of Part 12 of the Airports Act 1996.     
 

Ausgrid 
113. The application was referred to Ausgrid for comment on 17 September 2018 in 

accordance with Clause 45 of the Infrastructure SEPP. To date no response has been 
provided and given the timeframe concurrence can be assumed. 
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Roads and Maritime Services  
114. The application was referred to RMS in accordance with Clause 101 and 102 of State 

Environmental Planning Policy (Infrastructure) 2007. A formal response was provided 
and concurrence was obtained subject to the imposition of conditions if the application 
was to be supported.  The RMS response noted that any stormwater design/hydraulic 
modifications to the existing system, in this instance the proposal includes diverted flows 
discharged to the street, would need to be submitted to and approved by the RMS. 

 
Department of Education 
115. The NSW Department of Education has provided comments on the proposal due to the 

site proximity to Carlton South Public School on the eastern side of Ecole Street.  
Concerns raised are similar in nature to the issues raised by the Principal of the school 
as detailed earlier in this report. These issues relate to the construction noise/vibrations 
and potential for overlooking. It is noted that the subject land is separated from the school 
by Ecole Street and thus acceptable separation is achieved, whilst it is also noted that 
the potential for overlooking is limited to the school car park and back of the assembly 
hall only. The Department’s concerns relating to overlooking are acknowledged, 
however, in reality the potential for valid amenity concerns are minor in this instance. 

 
CONCLUSION 
116. The application has been assessed having regard to the Matters for Consideration under 

Section 4.15 of the Environmental Planning and Assessment Act 1979, the provisions of 
the relevant State Environmental Planning Policies, Local Environmental Plans and 
Development Control Plans having due regard to the proposal, the following concerns 
with the application involve: 
 

 non-compliance with the minimum commercial area requirements for the B6 zone 
results in the proposal being a prohibited form of development.  

 flooding and overland flow management issues,  
 pedestrian and vehicular concerns with the loading bay location,  
 building form and access design issues,  
 construction traffic, noise, dust, vibration concerns for Carlton South Public 

School; and  
 adverse impact upon trees on the subject site.  

 
117. As a result of the above the proposed development is considered to be an unacceptable 

planning outcome for this site.  
 

DETERMINATION AND STATEMENT OF REASONS 
Statement of Reasons 
118. The reasons for this recommendation are: 

 
 The proposal exceeds the maximum shop top housing component of 65% of the total 

site floor area. The residential component of the proposed development is 2723sqm 
being 67.9% of the overall gross floor area being a variation of 4.5% of the permitted 
floor area as referenced by clause 6.9(3) of Kogarah Local Environmental Plan 2012. 
Hence, the proposal is inconsistent with a development standard, unsupported by a 
Clause 4.6 variation submission, and thus a prohibited form of development. 

 The proposal is deficient in the amount of commercial floor space required under the 
provisions of Clause 6.9 of Kogarah Local Environmental Plan 2012. This would 
create an undesirable precedent in the area and approval of the development in its 
current form is not in the public interest. 
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 The B6 Enterprise Corridor along Princes Highway at Carlton is undergoing transition 
to shop top housing with new controls allowing for a greater density and scale. 
However, the proposal fails to respond to the desired future character for 
development by not providing the minimum required commercial floor space which is 
the primary objective of the B6 – Enterprise Corridor zoning. 

 The subject land is identified as being flood prone and located within the 1 in 100 year 
ARI flow path from Carlton Station to Beverley Park. The flood mitigation and 
overland flow path management proposed are considered to be inadequate and are 
likely to result in adverse impacts on neighbouring properties and the public road 
services; 

 The proposed stormwater drainage concept is designed to drain by culverts from the 
rear of the site to the Princes Highway via basement culverts and appears to 
discharge onto the footpath. Any modification to the drainage associated with the 
Princes Highway requires concurrence of the Roads and Maritime Services and the 
application is not supported by documentation of concurrence; 

 The proposed building design and siting, in particular the extent of excavation 
associated with the basement carpark, will adversely affect the TPZ of the Yellow 
Gum White Ironbark Tree (T7) on the subject site and its longevity, hydrology and 
integrity will be severely impacted. The design and positioning of the proposed 
development is considered to be unacceptable due to its likely impact on T7; 

 The proposal does not comply with the standards and intent of the Apartment Design 
Guidelines provisions particularly with regard to, Clause 3F – Visual Privacy (requiring 
6m boundary setbacks for habitable rooms), Clause 4C – Ceiling Heights 
(recommends first 2 levels at 3.3m for flexibility of use), Clause 4V – Water 
Management (relating to provision of suitable stormwater services); 

 The building design, particularly with regard to the Ecole Street frontage, has a poor 
design presentation which is dominated by multiple pedestrian and vehicular 
openings likely to result in general confusion for the public and potentially lead to 
confrontations or accidents; 

 
119. In consideration of the aforementioned reasons, the proposed development is 

recommended for refusal. 
 
Determination 
120. THAT pursuant to Section 4.16(1) of the Environmental Planning and Assessment Act 

1979 (as amended) the Georges River Local Planning Panel refuse development 
consent to Development Application DA2018/0059 for demolition of the existing 
structures on site, lot consolidation, tree removal and the construction of a five (5) storey 
shop top housing development comprising of thirty six (36) residential units, one level of 
commercial floor space and two (2) levels of basement car parking for ninety seven (97) 
vehicles and associated site works at Lot 33, 34, 35 and 36 of DP13023 and known as 
261-265 Princes Highway, Carlton, for the following reasons: 
 

1. Environmental Planning Instrument - Pursuant to Section 4.15 (1)(a)(i) of the 
Environmental Planning and Assessment Act 1979, the proposed development does not 
comply with the relevant environmental planning instruments in terms of the following: 

 
(a) the provisions of Kogarah Local Environmental Plan 2012 as follows: 

i. the aims and objectives for the B6 Enterprise Corridor under  Land Use Table 
and Zone Objectives; 

ii. the objectives of Clause 6.3 Flood Planning as the documentation on flood and 
overland flow management is inadequate and many modifications may require 
building design modifications; 
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iii. the provisions of Clause 6.9 Development in Zone B6 relating to the maximum 
shop top housing floor space on a site.  The proposed development does not 
limit residential component to 65% of floor space and this non-compliance is 
not supported by a Clause 4.6 submission, the proposal is a prohibited form of 
development; 

 
(b) the requirements of State Environmental Planning Policy (Vegetation in Non-

Rural Areas) 2017 as the proposal has not adequately addressed the retention of 
trees on the land; 

 
(c) the design quality principles under Clause 28 relating to the  Apartment Design 

Guide and Schedule 1 of the State Environmental Planning Policy No 65 – 
Design Quality of Residential Apartment Development, particularly having regard 
to habitable room separation setbacks, the flooding constraints affecting the land, 
commercial density, land use flexibility and the façade design fronting Ecole 
Street. 
 

2. Development Control Plan - Pursuant to Section 4.15 (1)(a)(iii) of the Environmental 
Planning and Assessment Act 1979, the proposed development does not comply with 
the following sections of Kogarah Development Control Plan 2013: 

 
(a) Part B2 Tree Management and Greenweb as the proposal does not adequately 

justify removal of T7 tree which could be retained in an appropriate design; 
(b) Part B4 Parking and Traffic relating to the suitable design for service vehicle 

access to the site, safe manoeuvring and façade design; 
(c) Part B5 Waste Management and Minimisation as it relates to the appropriate 

location of commercial bins; 
(d) Part B6 Water Management with regard to the adequacy of documentation 

relied upon for the design dealing with flooding and overland flow management. 
 

3. Impacts on the Environment - Pursuant to Section 4.15 (1)(b) of the Environmental 
Planning and Assessment Act 1979, the proposed development is likely to have an 
adverse impact on the following aspects of the environment: 

 
(a) Create amenity impacts for neighbouring lands and public roads through likely 

redirection of volume and velocity of overland flows during flood times and 
storm events; 

(b) The submitted flood design plan provides for channelising the storm/flood 
events into two culverts and discharging to the Princes Highway which requires 
Roads and Maritime Services (RMS) concurrence and is generally contrary to 
standard RMS design procedures; 

(c) Inadequate details have been provided on how water would be redirected to the 
proposed culverts proposed under the flood report, including any reshaping of 
the land to create swales or the like; 

(d) Unreasonably reduce the existing trees on site where inadequate justification is 
provided and a more appropriate design may safely retain the tree; 

(e) Building design provides for multiple entry in condensed location which may 
result in public confusion and result in likely confrontations; 

(f) Service vehicle access to Ecole Street and the development site generally will 
result in potential vehicle conflict due to turning path requirements for large rigid 
trucks requiring the use of two traffic lanes; 
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(g) The proposal is likely, if approved, to result in a precedent for developments 
that inappropriately design buildings within flood paths and do not adequately 
address the commercial expectations for the B6 zone; 

(h) Overlooking issues for a public school have been raised and require due 
consideration. 
 

4. Suitability of Site - Pursuant to Section 4.15 (1)(c) of the Environmental Planning and 
Assessment Act 1979, the site is not considered suitable for the proposed development 
for the following reasons: 

 
(a) The submitted development design is considered to be inappropriate for the 

subject land considering the flood management submissions are inadequate 
and requiring modification and hence the building design is likely to be modified 
accordingly; 

(b) Ecole Street is a limited vehicle catchment local road and the management of 
public and service vehicles entering/exiting this location would require suitable 
management controls to be implemented to ensure vehicles do not approach 
the development from the northern approaches of Ecole Street which are 
constricted in nature. 
 

5. Public interest - Pursuant to Section 4.15 (1)(e) of the Environmental Planning and 
Assessment Act 1979, the proposed development is not considered to be in the public 
interest and is likely to set an undesirable precedent. 
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