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9. Summary 

1. Introduction 

At the public hearing which took place in the Kogarah City Council Chambers at 2 Belgrave Street, 

Kogarah on Wednesday 3rd June, 2015 nine members of the public attended at 6.30pm and an extra 

three arrived at 7.20 pm just as the hearing concluded. It seemed that the last three were more 

concerned with proposed zoning changes in the Planning Proposal than the limited nature of the 

hearing being the possible reclassification of the three parcels of land from community land to 

operational land. 

At the start of the public hearing i gave a summary of my background and experience and I explained 

the purpose of the public meeting being an opportunity for members of the public to voice their 

opinions on the possible reclassification of land in an open public forum. 

2. Purpose of this report 

This report is intended to assist the Councillors in making their decision on whether or not to proceed 

with the reclassification of this land from community to operational. 
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It is a report back to the Councillors on the feelings o f  people who made representations. 

3. Author of this report 

This report has been prepared by Michael McMahon who is a solicitor with specialist accreditation by 

the Law Society in Local Government and Town Planning Law. He is completely independent of 

Kogarah Council and he has been given freedom on the preparation o f  this report. 

4. Legislation and LEP practice note 

1. Section 57 o f  the Environmental Planning and Assessment Act 1979 contains provisions for 

Community Consultation. Subsection (8) provides: "The consultation required by this 

section is completed when the relevant planning authority has considered any submissions 

made concerning the proposed instrument and the report of any public hearing." 

2. Section 29 o f  the Local Government Act 1993 provides: "(1) A council must arrange a public 

hearing under section 57 of the Environmental Planning and Assessment Act 1979 in respect 

of a planning proposal under Part 3 of that Act to reclassify community land as operational 

land, unless a public hearing has already been held in respect of the same matter as a result of 

a determination under section 56(2)(e) of that Act." 

3. On 12 June 2009 the Department of Planning released LEP practice note which was headed 

"Classification and reclassification of public land through a local environmental plan". The 

purpose being to provide guidance on the process to classify or reclassify public land through 

a local environmental plan including a principal plan in accordance with the Standard 

Instrument. A full copy of the practice note is Annexure 5 below. 

4. This report has been prepared in accordance with the above provisions. 

5. Atinexures 

1. 19 May 2015 - Public Notice o f  Public Hearing. (There was concern that this notice 

was one o f  several others and people may not have read the fine print giving notice of 

the public hearing, but it satisfied the statutory requirements.) 

2. 1A Stuart Crescent, Blakehurst reclassification report and possible future land uses 

3. 21A Queens Road, Connells Point report and possible future land uses 

4. 8A Wyong Street, Oatley report and possible future land uses 
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5. LEP Practice note PN 09-003 

6. Submission by Stephan Bible lodged at the public hearing 

7. Submission by John McCormack lodged at the public hearing 

8. Photograph of  8 A Wyong Street, Oatley lodged at the public hearing 

The following documents were obtained after the public hearing: 

9. Dealing M915993 via which The State Planning Authority of New South Wales 

acquired the land in Volume 5815 Folio 9. 

10. Folio Identifier 2/794233 

11. Copy of  Filed Plan 373733 

12. Title Search for E/373733 

13. Local Government Act, 1993 Section 50 

14. Report of 16 April, 2012 of Governance and Corporate Services Working Party 

15. Licence agreement for 21 Queens Road, Connells Point 

6. 1A Stuart Crescent, Blakehurst 
In Annexure 6 Mr Stephan Bible, the president of the Connells Point progress Association 

submitted that there was no objection to reclassification of this land and subsequent disposal 

provided: 

o that these actions have no environmental impact such as the land being the habitat of 

any endangered species 

o all proceeds from the sale of this land should be applied to purchasing additional land 

in Blakehurst area for open space and not applied to general council revenue 

In Annexure 7 Mr John McCormack raised five points which he considered to be essential 

information so he could be satisfied there is transparency in dealing with these lands. 

In an endeavor to satisfy that submission annexed documents 9 and 10 were obtained. 

Document 9 establishes that the land between Stuart Crescent and Georges River was 

acquired by the State Planning Authority of New South Wales in 1972. 

Document 10 establishes that the current registered proprietor of the land adjoining the water 

(otherwise known as 1A Stuart Street, Blakehurst) being Folio 2/794233 is "Minister 
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Administering The Environmetal Planning and Assessment Act 1979". This is the 

Corporation Sole which replaced the State Planning Authority of New South Wales. It was 

common practice for the SPA to acquire water front land, subdivide it and then transfer the 

waterfront part to council as public reserve. We were unable to obtain any evidence that such 

a transfer has taken place and Attachment 10 establishes that the Minister remains as the 

registered proprietor. It follows that the land is not community land in the hands of the 

council so the process of  converting community land to operational is premature at this stage, 

even though at the public hearing there was general consensus that on merit this land would 

qualify for that conversion and the proposed zoning change can still take place. 

7 21A Queens Road, Connells Point 

This land is distinguishable from the Stuart Crescent land. Annexures 11 to 15 apply to this land. 

These annexures arose from the request for transparency in Annexure 7. Annexure 11 establishes that 
Lot E in Filed Plan 373733 has the words "Public Garden & Recreation Space" written across it. 

Annexure 12 shows the registered proprietors as being "Joseph Cooney, Linda Ann Cooney, 
Frederick Reginald Smith and Ruth Amelia Smith". 

Annexure 13 sets out the provisions of section 50 of the Local Government Act, 1993. In particular 
subsections (4) (5) and (6) are relevant. They provide the procedure for council to become registered 
proprietor of this land as public reserve. It merely involves the publication of a notice in the 

Government Gazette. 

Annexure 14 is a copy of the first page of the Registrar General's Directions involving Public 
Reserves. The words down to the words "Other reserves" reflect the procedure set out in Annexure 

13. 

Annexure 15 is a report "To consider a request for a new licence for the use of a pontoon, jetty and 

associated structures and to consider pursuing the formal transfer of the adjacent public reserve to 
Council". Paragraph 6 of the Background refers to the simple process of vesting the land in Council 
by publication of a notice in the Government Gazette discussed above. That process can be 
undertaken so that council can give consideration to converting the community land to operational 

land. 

Annexure 16 is a copy of the Licence agreement for 21 Queens Road, Connells Point. It is identical 
to the Licence Agreement for the adjoining land being 15 Queens Road. Connells Point but that 

agreement did not include paragraphs 18 and 38. 
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If Council converts this land from community to operational land care will need to be taken when it 

comes to the sale of the land. Having regard to the provisions of Annexure 7, policy decisions will 

need to be made about whether to call for expressions of interest or tenders before implementing the 

provisions of paragraph 38. 

8. 8A Wyong Street, Oatley 

The submissions of Stephan Bible in Annexure 6 summarised the unanimous feelings of the people 

who attended the public hearing: 

Q "The property is a single block size of land between houses. 

o It is grassed, near level land with a park bench. 

o There are no trees or other objects on the land that would prevent it being used for passive or 

moderate recreation such as infants kicking a ball. 

o Although an isolated small open space it could be enhanced with provision of playground 

equipment suitable for infants (ie. 2-4 year olds). 

© Kogarah City cannot afford to lose open space areas such as the area at 8A Wyong Street. 

However, if Council decides to reclassify the land and dispose of it, then all proceeds from 

the sale of this land should be applied to purchasing additional land in Oatley area for open 

space and not applied to genera! council revenue." 

Annexure 8 is a photograph of this land. 

9. Summary: 

1. 1A Stuart Crescent, Blakehurst remains in the name of  "The Minister Administering the 

Environmental Planning and Assessment Act, 1979" so it will need to be transferred to Council before 

it can become community land in the hands of the council so consideration will need to be given as 

whether this item proceeds at this stage. 

2. 21A Queens Road, Connells Point will need to be the subject of a Government Gazette Notice 

so the title can vest in council and it can proceed. 

3. 8 A Wyong Street, Oatley. There was unanimous opposition to the conversion of this 

community land to operational land. 
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PUBLIC NOTICE 
Exhibition of a Planning Proposal to amend 
Kogarah Local Environmental Plan (LEP) 2012 
The Planning Proposal to anwnd Kogarah LEP 2012. inferred to as the New City Plan. H on public 
exhibition. 
The Now City Plan include* proposed clttnges to zoning and planning controls across the City to 
deliver a range of now housing options which arc consistent with tho objectives of our Community Strategic Pfcm.Tho 
Now City Plan aims to achieve tho following outcomes: 

More opportunity for dual • Appropriately located and • Housing closo to jobs to 
occupancy development accessible apar intents along strengthen local centres 

• A wider range ol housing for the railway line and main road . Opportunity for smaller lot 
seniors corridors subdivision 

An Information Booklet has been posted to all residents and property owners in the City of Kogarah.The booklet 
pjovidos an overview of the main dtangos that »re proposed, details how mote informatter* can be acccsscd and how 
to nuke a submission. 
The New City Plan Is on exhibition from Monday 30 March 201S until Friday 29 M»y 2015. 
The New City Pfen, maps and supporting documentation, including Fact Sheets, arc iwllaWe on Kogarah Counofs 
website at:  www.kogarah.nsw.gov.au/newcltyplan 
You can abo view all of the information at: 

Kogarah City Council Customer Service Centre 
2 Belgravo Street Kogarah. Monday -- Friday 8:30am • 5:00pm (excluding public holidays) 
Kogarah Town Square Library & Cultural Centre 
Kogarah Town Square, Belgravo Street, Kogarah 
Oatley Branch Library 
26 Leticia Street, Oatley 
South Hurstvllle Branch Library 
Corner Short and Allen Strcets.South Hursiville 
For opening hours of Libraries please refer to Council's website at  www.kog2rah.n5w.gov.au  

Making a Submission 
It is important that you make a written submission if you wish to comment on the New City Plan. All submissions 
must be nwdc in writing md dearly marked New Ctty Plan. Submissions must be received by Council no later Own 
5pn> on Friday 29 May 2015.You can choose to make your submisjion In any of the following ways: 

Complete the on-line form at: • Post your submission to: 
vww.kogarah.nsw.gov.au/ncwcityplan  New City Plan 

» Email your subml*slon to; Kogarah City Council 
newcftypfan@kogarah.nsw.gov.au Locked Bag 8. KOGARAH NSW 2217 

Public Wearing for the Reclassification of Land 
In accordance with section 19(1) of the Local Government Act 1993, a pcb&c hearing into the reclassification o f  land at 
IA Stuart Crescent, Bhkchurjt, 21A Queens Road,Connells Point and 8AWyong Street, Oatley from Community to 
Operational will be conducted. 
The Public Hearing will run from 6.30 - 7.30pm on Wednesday 3 June 20)5 in the Kogarah City Council Chambers at 
2 Belgravo Street Kogarah. 
The hearing will bo chairod by a person with relevant experience who is independent of Council. The chairperson will 
consider written submissions as well as any verba! submiss'ions made at the public hearing, Any person Is welcome 
to attend the hearing, however if you would like to make a verbal submission at the public hearing you will need to 
register with Council prior to the hearing-
To register your details and attendance at the Public Hearing, please contact Ms Marearna Andieou on 9330 9479,by 
Fridv 29 May 2015. 
Noto:Yoo must disclose if you have made a reportnble political donation within the past two (2) years. A disclosure is 
made by comploting a "Political Donations and Gifts Disclosure Statement" which can be found on Councils website. 
The form must be completed and atuclwd to your submission. 

Paul Woods 
General Manager 

KOGARAH CITY COUNCIL 
a better hfatyk 

8 - St George- and Sutherland Shire Leader. Tuesday. May 19, 2015 

http://www.kogarah.nsw.gov.au/newcltyplan
http://www.kog2rah.n5w.gov.au
mailto:newcftypfan@kogarah.nsw.gov.au


Appendix 5 - Reclassification o f  Council owned land 

Proposed reclassification o f  Council owned land a t  N o  8 A S t u a r t  Crescent ,  
B lakehu rs t  ( L o t  2, DP794233)  

This is a 338m2 parcel o f  land that  is an isolated foreshore lot that was acquired by Council 
to form a Regional Open Space Corr idor  that included Ray Street Reserve and adjoining 
private lands under the County o f  Cumberland Plan (1951). 

The N S W  Government has since abandoned the acquisition o f  land along this section of  the 
foreshore f o r  the creation o f  a regional open space corr idor in this location and as such the 
property is now an isolated parcel o f  land wi th no public access, other than from the water. 

The adjoining sites, which are in private ownership were previously zoned 6(b) - Regional 
Open Space under Kogarah LEP 1998. After consultation with the Department of  Planning 
(the acquisition authority fo r  these sites), the 6(b) - Regional Open Space zoning was 
abandoned and the adjoining sites zoned E4 — Environmental Living in the Kogarah LEP 
2012. 

The parcel is landlocked and is only accessible from the water. It is recommended that the  
parcel be rezoned t o  R2 - Low Density Residential, consistent with the adjoining zoning. 

It is also recommended that Council reclassify the land f rom "community" t o  "operational" 
land and consider disposal of  the land. 

No 1A Stuart Crescent, Blakehurst 



Possible future land uses 

The subject site is proposed to be rezoned to R2 - Low Density Residential. It is an 
isolated foreshore lot which is only accessible via private property or the water. Council 
considers that that sites use as community land is restricted due to the lack of access to the 
community and potentially the site could be sold to the adjoining owner to provide 
waterfront access. 

STUART 

Existing Zoning KLEP 2012 Proposed Zoning 



Proposed reclassification o f  Council  owned land a t  No 2 1 A  Queens Road, 
Connells Point ( L o t  E, DP373733 )  

No 21A Queens Road, Connells Point was acquired by Council t o  form a foreshore link t o  
Redin Place Reserve. The continuation of  the foreshore link however has now been 
abandoned and the lo t  remains as an isolated parcel of  open space, only accessible from the 
water. 

The subject site is currently leased t o  the adjoining land owners at No. 15 and No. 21 
Queens Road, as an extension t o  the i r  private open space and provides these properties 
with waterfront access. The subject site contains landscaping, steps and two (2) private 
jetties. 

The parcel is landlocked and is only accessible from the water. I t  is recommended that the 
parcel be rezoned t o  R2 - Low Density Residential, consistent with the adjoining zoning. 

It is also recommended that Council reclassify the land from "community" to "operational" 
land and consider disposal o f  the land. 

N o  21A Queens Road, Connells Point 



Possible future land uses 

The subject site is proposed t o  be rezoned t o  R2 - Low Density Residential. It is an 
isolated foreshore lo t  which is only accessible via private property o r  the water. Council 
considers that that sites use as community land is restricted due t o  the lack o f  access to the 
community and potentially the site could be sold t o  the adjoining owner t o  provide 
waterfront access. 

Existing Zoning KLEP 2012 Proposed Zoning 



Proposed Reclassification o f  Council owned land a t  No. 8 A  W y o n g  S t r e e t ,  
Oatley ( L o t  IS, D P  746853)  

No. 8A Wyong Street is open space that is situated between t w o  dwellings and adjoins the 
railway reserve however there is no access from this parcel o f  land onto the adjoining 
reserve. The land previously contained playground equipment however this was removed 
due t o  its age and lack o f  use. 

The subject site is currently zoned E4 - Environmental Living and the area has been 
identified as low usage as open space. Council currently maintains the site (grass mowing) 
and there is no equipment o r  furniture situated in the park. 

N o  8A Wyong Street, Oatley 

Possible f u t u r e  land uses 

The subject site does not  provide any community benefit in that i t  does not provide linkages 
t o  other existing open space. It is considered appropriate to convert the zoning t o  R2 -
Low Density Residential and reclassify the parcel from "community" t o  "operational" land 
and consider disposal of  the land. 



Existing Zoning KLEP 2012 Proposed Zoning 



NSW GOVERNMENT 
^ Department of Planning LEP practice note 

STANDARD INSTRUMENT FOR LEPS 

Note PN 09-003 

Date 12 June 2009 

Related Supersedes (re)classification advice in 
Best Practice Guideline (1997) 

Classification and reclassification 
of public land through a local 
environmental plan 
The purpose of  this practice note is to update (and supersede) previous guidance on t he  
process to classify or reclassify public land through a local environmental plan including a 
principal plan in accordance with the Standard Instrument. 

Introduction 
'Public land' is any land (including a public 
reserve) vested in, or under the control of, council. 
Exceptions include roads, land to which the Crown 
Lands Act 1989 applies, a common, or land to 
which the Trustees of Schools of  Arts Enabling 
Act 1902 applies. 
'Community' land is generally open to the public, 
for example, parks, reserves or sports grounds. 
'Operational' land may be used for other 
purposes, for example, as works depots or 
garages, or held by council as a temporary asset. 
'Classification' of public land refers to the process 
when this land is first acquired and first classified 
as either 'operational' land or 'community' land. 
'Reclassification' of public land refers to the 
process of changing the classification of 
'operational' land to 'community' land or from 
'community' land to 'operational' land. 

How is public land classified or 
reclassified? 
Depending on circumstances, this is undertaken 
by either: 
e resolution of council under section 31, 32 or 

33 of the Local Government Act 1993 (LG Act) 
[through section 27(2)], or 

° a local environmental plan (LEP) under the 
Environmental Planning and Assessment Act 
1979 (EP&A Act) [through section 27(1) of the 
LG Act]. 

In both cases, it is not possible for councils to 
delegate their decision to classify or reclassify . 
public land [section 377(1) of the LG Act]. 
Councils are encouraged to classify or reclassify 
land through the LG Act wherever circumstances 
conform to sections 31, 32 or 33 of the LG Act. 
The remaining parts of this practice note identify 
the key areas councils must consider when 
proposing to classify or reclassify public land by 
means of a local environmental plan (LEP) under 
the second option. 
This practice note supersedes the sections 
relating to classification and reclassification in 
LEPs and council land, Best Practice Guideline 
(Department of Urban Affairs and Planning 1997). 

Procedure under the EP&A Act 
Where classification or reclassification is proposed 
through an LEP, council is advised to include the 
proposal as early as possible in the draft LEP or 
planning proposal. If the public land to be 
classified or reclassified is not owned by council, 
landowner's consent is required prior to either 
section 54 or section 56 of the EP&A Act (when 
the Part 3 amendment to the EP&A Act applies).1 

The proposal would then form part of the material 
presented through either section 54 or section 56 
of the EP&A Act (when the Part 3 amendment to 
the EP&A Act applies). 

In relation to the Part 3 amendment, council should also 
check the changes to the EP&A Act and Regulation once these 
commence. 
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Department of Planning I practice note PN 09-003 

To assist councils, the steps in preparing material 
either as a draft LEP or planning proposal are 
summarised in Attachment 1. Column 1 of 
Attachment 1 sets out the requirements in 
accordance with the EP&A Act prior to the Part 3 
amendment commencing. Column 2 of the 
attachment sets out the requirements after the 
Part 3 amendment commences. In relation to the 
Part 3 amendment, council should also check the 
savings and transitional arrangements under the 
EP&A Act, once these commence. 
Where land is proposed to be reserved for a 
public purpose such as provision of public 
services and facilities, section 117 Direction 6.2— 
Reserving Land for Public Purposes applies. The 
Direction also sets out requirements when a 
reservation of public land for such purposes is no 
longer required. 
A summary of relevant matters that need to be 
available at the time the planning proposal is first 
forwarded are listed in Attachment 2 under 
'Exhibition'. Other matters for exhibition and later 
stages are listed separately in that attachment. 

Provisions in the Standard 
Instrument 
The following Standard Instrument provisions are 
relevant to the classification and reclassification of 
public land. 

Clause 5.2—Classification and 
reclassification of public land 
The purpose of this clause is to enable councils to 
classify or reclassify public land identified in 
Schedule 4 of the Standard Instrument. Only 
public land to be classified or reclassified by 
publication on the NSW legislation website of that 
principal LEP is to be identified in the schedule. 
Schedule 4 must not contain a reference to any 
land already classified or reclassified. 

Part 1 Schedule 4—change to 'operational' 
land, no interest changes 
Land is identified in Part 1 of Schedule 4 where 
the trusts, estates, interests, dedications, 
conditions, restrictions or covenants over the land 
are to remain after reclassification to 'operational 
land', i.e. where no interests will change. 

Part 2 Schedule 4—change to 'operational' 
land and an interest will change 
Land is identified in Part 2 of Schedule 4 where the 
land is to be classified or reclassified as 'operational 
land' and some of the trusts, estates, interests, 
dedications, conditions, restrictions, or covenants 
over the land remain. The interests to remain are 
identified in column 3 of this part of the schedule. 

Part 3 Schedule 4—change to 'community' land 
Land proposed to be classified or reclassified as 
'community land' through the LEP is identified in 
Part 3 of the schedule. 

Where there is no land to be classified or 
reclassified through the LEP, the clause remains 
with the schedule empty. 

General requirements for exhibition 
Public exhibition of the LEP occurs after 
certification of the LEP (in accordance with section 
66 of the EP&A Act). Public exhibition of a 
planning proposal may occur in accordance with 
section 57(2) (when the Part 3 amendment to the 
EP&A Act commences). To assist the public in 
understanding an exhibited draft LEP or planning 
proposal to classify or reclassify land, 
requirements are summarised in Attachment 2. 
A copy of council's response to these 
requirements together with a copy of this practice 
note is to be part of material displayed during 
public exhibition of an LEP or planning proposal to 
reclassify or classify public land. 

Public hearing 
A public hearing must be held when 'community 
land' is proposed to be reclassified as 'operational 
land'. 
To ensure council and the community have 
sufficient time to consider relevant matters 
associated with the proposed change, the public 
hearing is held after the close of the exhibition 
period under section 68 of the EP&A Act (section 
29 of the LG Act) for an LEP and in accordance 
with section 57(6) (when the Part 3 amendment to 
the EP&A Act commences). 
Public hearing provisions are set out in the EP&A 
Regulation (clause 14) and public notice of a 
hearing must be sent or published at least 21 days 
before the start of the public hearing. 
The independence of the person chairing the 
public hearing and requirements relating to the 
preparation and inspection of reports from the 
hearing are specified in section 47G of the LG Act. 

Further information 
A copy of this practice note, Standard Instrument, 
and other specific practice notes and planning 
circulars on using the Standard Instrument, can be 
accessed on the Department's website 
http://www.planning.nsw.gov.au/lep/index.asp 

Authorised by: 
Sam Haddad, Director-General 

List of attachments: 
1. Main steps (in sequence) for classifying and 
reclassifying public land under the Environmental 
Planning and Assessment Act 1979 
2. General requirements for classification or 
reclassification of land through local 
environmental plans and planning proposals 
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Attachment Department of Planning I practice note PN 09-003 

Attachment 1. Main steps (in sequence) for classifying and reclassifying 
public land under the Environmental Planning and Assessment A c t  1979 

Requirements prior to commencement of the 2008 Part 3 
amendment to the EP&A Act 

Requirements after commencement of the 2008 Part 3 
amendment to the EP&A Act when it applies to a proposal 

Council notifies the Department of a decision to prepare a draft LEP 
including a proposal to classify or reclassify public land (section 54 
of the EP&A Act). 

This notification is accompanied by an appropriate level of 
information including for the following: 

a justification for the proposal 
reasons why council acquired an interest 
details that would also accompany a plan at exhibition stage 
(see Attachment 2) 
any proposal to extinguish or retain other interests in the land 
through the reclassification 
a justification /explanation as to why such interests are being 
extinguished 
any rezoning associated with the classification/ reclassification 
any preliminary comments by a relevant government agency, 
including agency's consent where land is vested or held by an 
agency other than council 
consideration of any relevant directions e.g. section 117 
Direction 6.2—Reserving Land for Public Purposes, where 
appropriate. 

A planning proposal is forwarded by council to the Minister 
(new section 56 of the EP&A Act), including a proposal to 
classify or reclassify public land. 

This proposal contains an appropriate level of information 
including for the following: 

a justification for the planning proposal 
reasons why council acquired an interest 
details that would also accompany a plan at exhibition 
stage (see Attachment 2) 
any proposal to extinguish or retain other interests in the 
land through the reclassification 
a justification /explanation as to why such interests are 
being extinguished 
any rezoning associated with the classification/ 
reclassification 
any preliminary comments by a relevant government agency, 
including an agency in which the land is vested or held 
consideration of any relevant directions, e.g. section 117 
Direction 6.2—Reserving Land for Public Purposes, 
where appropriate. 

Consultation with relevant public agencies and other stakeholders 
(section 62 of the EP&A Act). 

See below. 

After consultation, council submits a draft LEP to the Department 
and, subject to the issue of a section 65 certificate, the draft LEP is 
exhibited for a minimum of 28 days and the public invited to provide 
written submissions to the exhibited LEP within the exhibition period. 

Following review, at the gateway, if the planning proposal is to 
proceed, requirements for the various stages of the proposal, 
including consultation requirements, will be provided to council 
(new section 56(1), 56(2) of the EP&A Act). 

Where a draft LEP includes reclassification of 'community' land to 
'operational' land, council holds a public hearing into the proposal in 
accordance with section 68 of the EP&A Act (section 29 of the Local 
Government Act). * 

Where a planning proposal includes reclassification of 
'community'land to 'operational' land, council holds a public 
hearing into the proposal in accordance with new section 57(6) 
of the EP&A Act. * 

Such a hearing follows the requirements of clause 14 of the EP&A 
Regulation including that a notice of the details for the hearing must 
be published in a local newspaper and sent to any person 
requesting a hearing a minimum of 21 days prior to the hearing. 

Such a hearing follows the requirements of clause 14 of the 
EP&A Regulation including that a notice of the details for the 
hearing must be published in a local newspaper and sent to 
any person requesting a hearing a minimum of 21 days prior to 
the hearing. 

Where it is considered appropriate, the draft LEP is submitted to the 
Director-General together with details of all submissions and the 
report of the public hearing, together with a statement of other 
matters set out in section 68 of the EP&A Act. 

Consultation for a planning proposal under new section 57 of 
the EP&A Act is completed when council has considered any 
submissions made concerning the proposed instrument and 
the report of any public hearing. 

Where the planning proposal is to proceed, the Director-General 
makes arrangements for the drafting of the LEP to give effect 
to the final proposal (new section 59 of the EP&A Act). 

The Director-General furnishes a report to the Minister if the 
Director-General is satisfied that the draft LEP has been prepared in 
accordance with any applicable standard instrument under section 
33A (section 69 of the EP&A Act). 
The Minister determines whether to make the LEP under section 70 
of the EP&A Act. " 

The Minister (or Minister's delegate) determines whether to 
make the LEP under new section 59 of the EP&A Act." 

Notes: 
* Where a proposal includes a classification of 'operational' land to 'community' land, a public hearing is not generally required. 
" Where a reclassification proposes to extinguish other interests in the land, the approval of the Governor is required in 

accordance with section 30 of the LG Act. 
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Attachment Department of Planning 1 practice note PN 09-003 

Attachment 2. General requirements for  classification or reclassification of 
land through local environmental plans and planning proposals 

Exhibition 
When exhibiting a planning proposal or draft LEP 
to classify or reclassify public land, council must 
provide a written statement including the following: 

the reasons why the draft LEP or planning 
proposal is being prepared including the 
planning merits of the proposal, e.g. the 
findings of a centres' strategy, council's 
intention to dispose of the land, provision of 
open space in a town centre 

• the current and proposed classification of the 
land 

• the reasons for the reclassification including 
how this relates to council's strategic 
framework, council's proposed future use of 
the land, proposed zones, site specific 
requirements, e.g. heritage controls, 
anticipated physical or operational changes 
resulting from the reclassification 

° council's ownership of the land, if this applies 
° the nature of council's interest in the land, e.g. 

council has a 50 year lease over the site 
• how and when the interest was first acquired, 

e.g. the land was purchased in 20XX through 
section 94 

° the reasons council acquired an interest in the 
land, e.g. for the extension of an existing park; 

• council was given responsibility for the land by 
a State agency 

a any agreements over the land together with 
their duration, terms, controls, agreement to 
dispose of the land, e.g. whether any aspect 
of the draft LEP or planning proposal formed 
part of the agreement to dispose of the land 
and any terms of any such agreement 

• an indication, as a minimum, of the magnitude 
of any financial gain or loss from the 
reclassification and of the type(s) of benefit 
that could arise e.g. council could indicate the 
magnitude of value added to the land based 
on comparable sites such as the land is 
currently valued at $1500 per square metre, 
nearby land zoned for business development 
is valued at between $2000 and $5000 per 
square metre 

a the asset management objectives being 
pursued, the manner in which they will be 
achieved and the type of benefits the council 
wants, i.e. without necessarily providing 
details of any possible financial arrangements, 
how the council may or will benefit financially 

• whether there has been an agreement for the 
sale or lease of the land; the basic details of 
any such agreement and, if relevant, when 
council intends to realise its asset, either 

immediately after rezoning/reclassification or 
at a later time 

• Relevant matters required in plan making 
under the EP&A Act 

B A copy of this practice note must be included 
in the exhibition material to assist the 
community in identifying information 
requirements. Council staff may wish to 
identify the column in Attachment 1 that applies. 

Post-exhibition 
Once a decision has been made regarding 
whether the draft LEP or planning proposal 
proceeds, everyone who made a written 
submission must be notified in writing of the 
decision. 
Written notification must occur within 14 days of 
the decision and needs to clearly identify the 
reasons for council's decision. An explanation 
must be included of how issues raised in 
submissions were addressed including the 
reasons for council's decision. 
The final report after exhibition to either the 
Director-General or the Minister should include: 
® a brief summary of council's interest in the land 
D issues raised in any relevant submissions 
° the dates of the exhibition and the hearing 

an explanation of how issues raised were 
addressed or resolved. 

Additional matters to be addressed 
when the Governor's approval is 
required 
The Governor's approval is required for the 
extinguishment of public reserve status and other 
interests in land which a council proposes to 
reclassify'from 'community' to 'operational' status 
under the LG Act. 

Council must provide sufficient information in 
accordance with this practice note to inform the 
Minister of any public reserve and/or other third party 
property interests {e.g. trust, covenant, easement) 
that are proposed to be extinguished upon the 
making of such a draft LEP or planning proposal. 

Important note 
This note does not constitute legal advice. Users are advised 
Jo seek professional advice and refer to the relevant legislation, 
as necessary, before taking action in relation to any matters 
covered by this note. 
©2009 New South Wales Government through the Department of Planning 
www.planning.nsw.gov.au 
OOP 09_004 
Disclaimer: While every reasonable effort has been made to ensure thai this 
document is correct at the time of publication, the State of New South Wales, 
its agencies and employees, disclaim any and all liability lo any person in 
respect of anything or the consequences of anything done or omitted to be 
done in reliance upon the whole or any part of this document. 
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Public Hearing for the Reclassification of Land 
Kogarah City Council Chambers 

Wednesday 3 June 2015 

Submission to be lodged at Public Hearing for the Reclassification of Land. 

My name is Stephen Bible. 
I have been a resident of Connells Point and Kogarah City for over 30 years and am 
currently the President of Connells Point Progress Association. 

I have not made any reportable political donations or gifts to councillors or employees of 
Kogarah City Council in the last two years. 

I wish to make the following submission. 

1A Stuart Crescent Blakehurst 
No objection to reclassification of this land and subsequent disposal provided: 

© that these actions have no environmental impact such as the land being the habitat 
of any endangered species. 

® ail proceeds from the sale of this land should be applied to purchasing additional land 
in Blakehurst area for open space and not applied to general council revenue. 

21A Queens Road, Connells Point 
No objection to reclassification of this land and subsequent disposal provided: 

© that this action has no environmental impact such as the land being the habitat of any 
endangered species. 

© all proceeds from the sale of this land should be applied to purchasing additional land 
in Connells Point area for open space and not applied to genera) council revenue. 

8A Wyong Street, Oatley 
Objection to the reclassification of this land and subsequent disposal for the following 
reasons: 

© The property is a single block size of land between houses. 
© It is grassed, near level land with a park bench. 
© There are no trees or other objects on the land that would prevent it being used for 

passive or moderate recreation such as infants kicking a ball. 
© Although an isolated small open space it could be enhanced with provision of 

playground equipment suitable for infants (ie.2 - 4 year olds). 
© Kogarah City cannot afford to lose open space areas such as the area at 8A Wyong 

Street. 

However, if Council decides to reclassify the land and dispose of it, then all proceeds from 
the sale of this land should be applied to purchasing additional land in Oatley area for open 
space and not applied to general council revenue. 

Stephan Bible 
160c Terry Street 
Connells Point 221 



John McCormack 
9 Vista Street 
SansSouci NSW 2219 
Phone 9S29 3255 
Mobile 0408 228 927 

Email  johnmccormack@bigpond.com 
The Chairperson, 

Public Hearing for the Reclassification of Land, Wednesday 3 June 2015. 
1A Stuart Street Blakehurst, 21A Queens Road, Connells Point, and 8A Wyong Road, Oatley. 

In February 1999, Commissioner Graham Matthews reported to Kogarah Council concerning a Public Hearing 
into the proposed reclassification o f  part of 85 The Promenade, Sans Souci, from Community Land to  
Operational Land. Included in that Report were pages titled DRAFT Open Space Strategy and Contributions 
Plan by Kogarah Municipal Council, (refer enclosed) 

85 The Promenade was a waterfront residential property with street to  water access, adjacent to the long 
established Northcote Street Reserve, and therefore different in most respects to the three (3) parcels o f  land 
at today's Public Hearing. 

My concern is that adequate considerations must be given to Open Space in the Kogarah Local Government 
Area (LGA) where since 1999 we have seen only minor evidence of land or property being acquired by Kogarah 
Council to provide Open Space. One particular area of shortfall, readily acknowledged by Council in 
Contributions Plan No.8 is the Kogarah Town Centre, also generally referred to as Kogarah CBD. 

Indeed, at 49 and 51 Gray Street through to 38 and 40 Ocean Street, Kogarah, those sites were never acquired 
under the Draft Strategy, and this is an area directly opposite the ever expanding St George Public Hospital. 

By co-incidence, in the St George Leader 2 June 2015, page 19, a residence at 27 Gray Street, Kogarah, is 
offered for auction on 27 June 2015, and it will be most interesting to  observe i f  Council make any move to  
acquire this property. Details are enclosed. 

In relation to the three (3) properties today, apart from my comments above regarding Open Space, I believe it 
is essential to have information as follows: 

1. Details o f  communications on file between Council and adjacent neighbours. 
2. Details o f  communications on file between Council and the NSW Trade and Investment, Crown Lands, 

regarding the jetties. 
3. Valuation from the NSW Valuer-General. 
4. Valuation from a Registered Valuer in the St George area. 
5. Input from Council about suburb boundaries and precincts, stating where it is appropriate under ' 

current planning documents to apply any resultant funds towards Open Space. Council documents 
such as Contributions Plans, No.5 and No.8, may be useful reference material. 

Yours sincerely. 

John McCormack 
encl. 

mailto:johnmccormack@bigpond.com
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H15KX JOHN VERSUS formerly of Gladesville, Electrician now of 
Unit 1V SB Wonderland Avenue, Bondi and  JAifE VERSUS his wife J 

hereinafter referred to as the TRANSFEROR 

being registered proprietor of on estate in fee simple*4' a a  j o i n t  t e n a n t s  
in the land hereinafter described, subject to tbc following encumbrances nnd interests 

:TT ^Reserva t ion  o l  minerals  i n  the ftrant of  7 acres \ roods Reservat ion i n  t h e  Grant o f  Por t ion  250 o f  a l l  niines o f  go  A — 
Right  o f  way appurtenant t o  the l a m i o v e r  the piece o f  Ignu 2Q fee t  wide 
coxourea brown on t h e  C e r t i f i c a t e  o f  T i t l e  as granted 07 I t ;  

rchesV 
and s i l v e r .  

Transfers 
numbers 624928 and 624929. 

in consideration «r  THIRTY HIKE THOUSAND DOLLARS — (J 3 9 , 0 0 0 . 0 0 - ~ )  
THE STATE PLAflKINO AUTHORITY OF 

hereby tmnsfcts to 

"(the receipt whereof it hereby acknowledged), pfild to tht transfer by16' 
•ITEn SOUTH WALES 

W) ovn», s t i sno ,  »t-d 
X >tbn « f  m « t w .  
i t  m n  m i m w i r i m  
U*\i b&ii ICTIMI 
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I W m  f i t n a J  fa *'H« 
S J M A  1refn — tnnis 
C l l o o f c i r r l w t » .  of 
w i t *  KJi*s«r». . w*J* 
• A I W R I  Jn rM 

r « « t  - f  i t - j  
C e m M * W 4 t b  «< A v m U i  
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• i S e t t  ' 
5tO!T(l 

to) 
THE  STATE SLASHING AUTHORITY 0 ?  TJEV/ SOUTH WALB3 

5tl o f  302 Gootlereagh s t r e e t ,  Sydney. 

hereinafter referred to as the TRANSFEREE 

on estate in fee simple"11 

in the land described in the following ecfeedulo 
Reference (0 title Wbote 

or 
Part 

Description of faatf If 
part only10 County Parish 

Volume Folio 
Wbote 

or 
Part 

Description of faatf If 
part only10 County Parish 

5815 9 WHOLE CUKB3RLAHD ST. G203G-2 5815 9 

• 

Dated at lW5 
'̂Signed in my pTmtJcc by the (Wnsferor wtio is JKtWMlly" 

Acsos&i w Hi Y*,k tWrt  , '  r *  J 
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- ) U -
day of 1972. 

'gnafure of witness 
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o t e w  la rt* m f t » n  w m  
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few. A«y t*c»co f»rt«{» o* 
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. > pur*  14 <W> tfuCna, 

Transferor 

Qualification of witness 
Sighed i n  my a b s e n c e  by  t he  
£ r a n © ^ r p r  wht ~ " 
t o  tâ  

pe rsona l ly  known 

a fe ro r  

Qual i f ica t ion  o f  witness  

t t e r s )  

u'Signed in my preseocc by tbc tronsrenre who is pcrionnlly 
known to me 

Signature of tvllntss 

Name of nltitvss (SLOCK LCTTCRS) 

address o f  ivfrtt&ir 

"'Accepted aod certified correct for the putposes of ibe 
Real Property Act J9K). ,, . . .  

Aod thai 1 am the Solictor for tb« 
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obtained withooc dificnUy Pad delay. 
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I n f o r m a t i o n  Prov ided  T h r o u g h  
InfoTrack 

Ph. 1800 738 524 Fax. 1800 738 533  
Title Search 

InfoTrack 
An Approved LPI NSW 
Information Broker 

LAND AND PROPERTY INFORMATION NEW SOUTH WALKS - TITLE SEARCH 

FOLIO: 2/794233 

SEARCH DATE TIMS EDITION NO DATE 

10 /6 /2015  11;00 AM 7. 1/8/1995 

LfiND 

LOT ?. IN DEPOSITED PLAN 794233 
AT BLMCEHURST 
LOCAL GOVERNMENT AREA KDGARAH 
PARISH OF ST GEORGE COtJNTY OF CUMHER1AND 
TITLE DIAGRAM DP7S4233 

FIRST SCHEDUIJ3 

MINISTER ADMINISTERING THE Bi-JVIRONMENTAL PAWNING AND 
ASSESSMENT ACT .1979 (D.O 0421628) 

SECOND SCHEDULE (4 NOTIFICATIONS) 

1 RESERVATIONS AND CONDITIONS Hi THE CROWN GRANT (S) 
2 TJ2JD EXCLUDES MINERALS WITHIN THE PART SHOWN SO DESIGNATED IN THE 

TITLE DIAGRAM! 
3 EASEMENT(S) APPURTENANT TO THS IAND ABOVE DESCRIBED CREATED BY: 

624928 -RIGHT OF WAY 
624929 -RIGHT OF WAY 

4 EASEMENT (S) AFFECTING THE PART(S) SHOWN SO BURDENED IN TJIE TITLE 
DIAGRAM CREATED BY: 

N15S469 -FOR SUPPORT 

NOTE: THE CERTIFICATE OF TITLE FOR THIS FOLIO OF THE REGISTER DOES 
NOT INCLUDE SECURITY FEATURES INCLUDED ON COMPUTERISED 
CERTIFICATES OF TITLE ISSUED FROM 4TH JANUARY, 2004. I T  IS 
RECOMMENDED THAT STRINGENT PROCESSES ARE ADOPTED IN VERIFYING THE 
IDENTITY OF THE PERSON (S) CLAIMING A RIGHT TO DEAL WITH THE LAND 
COMPRISED IN THIS FOLIO. 

UNREGISTERED DEALINGS: NIL 

*** END OF SEARCH *** 

10662 PRINTED ON 10/6 /2015 

* Any entties preceded t>v an asterisk do not appear an the current edition o? the Certificate of Title. Warning: the information appearing under 
notations has not been formally recorded in the Register. InfoTrack an approved NSW Jnformaiian Broker hereby certifies that the information 
contained in this document has been provided electronically by the Registrar General In accordance with Section 968{2) of the Real property 
Act 1500. 

NOTATIONS 
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Surrey Practice Regulations, 1933 ' (?)  

end was completed on »; 

Recreation \ 
S r r  Space ? s.11 • md. S t e n t  
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Municipality o f  K o q a r a h  
Shire of 

J ' J  3 4  254-
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PLAN 
of subdivision of lot 25. Sec. 5. D. P. 3733 

P a r i s h ,  o f  St. George C o u n t y  o f  Cumberland 
• • Scale: £0  f e e t  to an Inch. 
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35 
49 3 1/2 
49 B l / i  
58 a 5/e 
113 
161 _ 
204 _ 

47741 -
AC RO P, 
_ - 22 
n I 2 3/4 
- I 3 3/4 

^•.Approred by Council and cotereit by Council 
Cleris Certificate 

so H 
556.4 

1DBI 
Ufl? 

Council Clerk 

/, Vincent James Humphreys of Sydney 
a Surveyor registered under the Sumyer's Act, 1023, do hereby solemnly i.id sincerely 
doctarc (a) that ell boundaries end measurements shown on this plan are correct, 
(f>) that all survey maris found and relevant physical objects on or adjacent to (ho 
boundaries are correctly represented, (c) that nil physical objects Indicated actually exist 
in tho positions shown, (rf) that the whole 0/ tile material facts ill relation to the tend 
ore correctly represented, (5) that the surrey represented in this plan has been made 
in accordance irilh the Surrey Practice Regulations, 1933  T{1) by mo (2)  under—rny-

Re-.jintiuus, tjoti; end was completed on iiid Ilia reference 
maris hare been placed as shsrrn hereon. 

And Lineie this solemn declaration conscientiously tillering the earns to .be true, end 
the provisions o f  the Oaths Act,1900 

* (Signature). 
Datum line of ajimuth  Sur^r  

Subscribed amf  .rfce/a. 
M s ^ ^ d o y  of   J 

btf 

'Strike oui either {I) or [?). -jInsert date of Surrey. 
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In foTrack T l £ l 6  S C O T C H   An  Approved LPI NSW 
Ph. 1800 738 524 Fax. 1800 738 533 v « ^ •  in format ion Broker 

LAND AND PROPERTY INFORMATION NEW SOUTH WALES - TITLE SEARCH 

FOLIO: E/373733 

SEARCH DATE TIME EDITION NO DATE 

9/6/2015 4:06 PM 

VOL 3689 FOL 126 IS THE CURRENT CERTIFICATE OF TITLE 

LAND 

LOT E IN DEPOSITED PLAN 373733 
AT CONNELLS POINT 
LOCAL GOVERNMENT AREA KOGARAH 
PARISH OF ST GEORGE COUNTY OF CUMBERLAND 
TITLE DIAGRAM DP373733 

FIRST SCHEDULE 

JOSEPH CCONEY 
LINDA ANN COONEY 
FREDERICK REGINALD SMITH 
RUTH AMELIA SMITH 

AS JOINT TENANTS 

SECOND SCHEDULE (2 NOTIFICATIONS) 

(T F83071) 

1 RESERVATIONS AND CONDITIONS IN THE CROWN GRANT(S) 
* 2 THE LAND WITHIN DESCRIBED IS PUBLIC RESERVE 

NOTATIONS 

NOTE: THE LAND ABOVE DESCRIBED IS THE RESIDUE OF LAND IN VOL 3 689 FOL 
126 CERTIFICATE OF TITLE MAY HAVE BEEN DESTROYED 

UNREGISTERED DEALINGS: NIL 

*** END OF SEARCH *** 

10662 PRINTED ON 9/6/2015 

* Any entries preceded by an asterisk do not appear on the current edition of the Certificate of Title. Warning: the information appearing under 
notations has not been formally recorded in the Register. InfoTrack an approved NSW Information Broker hereby certifies that the information 
contained in this document has been provided electronically by the Registrar General in accordance with Section 96B{2) of the Real Property 
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LOCAL GOVERNMENT ACT 1993 - S E C T  50 

Public garden and recreation space and drainage reserves provided for in subdivisions 
approved before 15.6.1964 

50 Public garden and recreation space and drainage reserves provided for in subdivisions 
approved before 15.6.1964 

(1) This section applies to a subdivision of land the plan of which was approved by the 
council: 

• in the case of public garden and recreation space-before 15 June 1964 

• in the case of drainage reserves-after 24 November 1922 and before 15 
June 1964. 

Note : 15 June 1964 is the date o f  commencement of the Local Government and 
Conveyancing (Amendment) Act 1964 . 24 November 1922 is the date of commencement 
of the Local Government (Validation and Amendment) Act 1922 . 

(2) If a subdivision made provision for public garden and recreation space, the council 
may direct: 

(a) that the space be conveyed or transferred to the council, or 

(b) bccause the space is adjacent to land reserved or dedicated for the 
purpose of  public recreation under the  Crown Lands Act 1989 or to a public 
park that is not vested in the council, that the space be surrendered to the 
Crown. 

Public garden and recreation space surrendered to the Crown is taken to be Crown land. 

(3) If a subdivision made provision for a drainage reserve, the council may direct that 
the reserve be conveyed or transferred to the council. 

(4) Instead of directing that land be conveyed or transferred to it, the council may 
publish a notice in the Gazette notifying that the land is vested in it. 

(5) On publication of the notice, the land vests in the council for an estate in fee simple 
and is taken: 

• in the case of public garden and recreation space-to be dedicated as a 
public reserve 

• in the case of drainage reserves-to be held by the council for drainage 
purposes. 

(6) When creating a folio of the Register under the  Real Property Act 1900 for public 



garden and recreation space vested in the council under this section, the Registrar-
General must record in the folio, by reference to this section or otherwise, that the land 
is dedicated as a public reserve. 

AustLII:  Copyright Policy |  Disclaimers |  Privacy Policy |  Feedback 

1 1 1 / A / T / - > r \ 1  c 



Land & Property 
Information Registrar General's Directions 

Public reserves 
Parcels of land may be dedicated as a public reserve by: 

« the registration of a deposited plan bearing an appropriate statement creating a lot(s) as public 
reserve, or 

e the publication of an appropriate notification in the Government Gazette vesting an existing parcel 
as public reserve. 

Deposited Plans registered prior t o  16 June 1964 
Prior to 16 June 1964 there was no provision for public reserves to be vested in council on registration of a 
deposited plan. Early deposited plans often include parcels denoted as 'Public Garden and Recreation Space', 
'Reserve for Garden' or simply 'Reserve', however these parcels were not Created as public reserves on 
registration of the plan. A statement of creation was not endorsed on the plan and the fee of the parcel 
remained in the cancelled certificate of title under the name of the then registered proprietor(s). Similarly, 
reserves in plans subdividing Old System land were not created as public reserves on registration of the plan 
(see below for more information). 

Public garden and recreation space 
Section 340A Local Government Act 1919 provides that parcels shown as 'public garden and recreation 
space' (and no others) can be conveyed or transferred to the council as public reserve. The provisions of S.340A 
were carried over to s.50 of the 1993 Act and still enable a council to acquire title to 'public garden and 
recreation space' shown in a plan approved before 15 June 1964. The section provides that the council may 
either: 

• direct that the parcel be transferred to the council (s.50(2)) or 
© publish a notice in the Government Gazette notifying that the land is vested in its name (s.50(4)). 

A new title in the name of the Council will be created on lodgment and registration of a suitable  Request form 
11R (PDF 131KB) prepared in terms of one of these options. A Public Reserve notification will be endorsed in the 
second schedule of the new title. 

Other reserves 
Other reserves shown in old deposited plans eg 'Reserve for Garden', 'Reserve' etc are not covered by s.50 see 
Baalman & Wells Para 310.250. To create these parcels as public reserve, a notification should be published in 
the Government Gazette acquiring the parcels and vesting them in the Council as public reserve. 

Note I f  a 'Reserve' etc is not defined as a lot in the old deposited plan, a new deposited plan of acquisition will 
be required to provide an identity for the 'reserve'. 

Deposited plans registered from 16 June 1964 t o  date 
Flans affecting Torrens Title land 
Section 340D Local Government Act 1919 commenced on 16 June 1964 and enabled a 'Public Reserve' to vest 
automatically in Council upon registration of a deposited plan of subdivision provided the plan bears a statement 
(on the administration sheet) to that effect: 

IT IS INTENDED TO DEDICATE LOT .... AS A PUBLIC RESERVE 

See also s.l95C(l)(d)(ii) Conveyancing Act 1919. 

The words "PUBLIC RESERVE" must be added to the relevant lot on the face of the plan. 
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GOVERNANCE AND CORPORATE SERVICES WORKING 
PARTY  16 April 2012 

Item C5: Request by owner of 15 Queens Road for New Licence for the use 
of a Pontoon and Jetty 

Author: Evan Hutchings - Director Governance and Corporate Services (TO) 

Reason for report: To consider a request for a new licence for the use of a pontoon, jetty 
and associated structures and to consider pursuing the formal transfer 
of  the adjacent public reserve to Council. 

Recommendation: 

a) That a new licence agreement for the use of a pontoon, jetty and associated structures 
be entered into with the owners of 15 Queens Road. Connells Point under similar 
terms and conditions to the now expired licence and the terms of Permissive 
Occupancy 1985/79 with the Crown. 

b) That the new licence agreement referred to in (a) above be restricted to a term 
expiring on 27 February 2018. 

c) That the new licence agreement include provision to permit its assignment upon 
transfer of  15 Queens Road, Connells Point to a new owner, subject to Council 
approval. 

d) That the General Manager, in accordance with his Power of Attorney, be authorised to 
execute the licence agreement and associated documentation. 

e) That all costs associated with the preparation of the new licence agreement, including 
Council's reasonable legal expenses, be met by the proposed licensee. 

f) That the legislative process be undertaken for the transfer of Lot E DP 373733 to 
Council by notification in the Government Gazette and the issuing of the Certificate 
of  Title into Council's name. 

g) That upon issuing of the title referred to in (f) above, the reclassification of Lot E 
DP 373733 as Operational land be pursued. 

Background 

1. Council is the benefitting party of permissive occupancies 1984/9 and 1985/79 for the 
purpose of jetty, ramp and pontoon structures located off the mean high water mark at 
the edge of Oatley Bay. The permissive occupancies were originally entered into 
between the Crown Lands Office, now known as the NSW Department of Primary 
Industries (the Department), and Council as the intended owner of  the adjoining land 
described as Lot E DP 373733. Lot E is a public garden and recreation space and was 
created through a subdivision in 1951. Lot E is a landlocked parcel situated at the 
rear of  Lots C and D, which are addressed as No.'s 15 and 21 Queens Road, Connells 
Point respectively. 

Governance and Corporate Services Working Party Page 1 
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GOVERNANCE AND CORPORATE SERVICES WORKING 
PARTY  16 April 2012 
Item C5 (cont.) 

2. Council has held separate licence agreements with the owners of No.'s 15 and 21 
Queens Road for the subletting of the permissive occupancies. Due to Lot E being 
public garden and recreation space, access over that land by the public is permitted 
and as such a licence over that land was unnecessary for the adjoining owners of 15 
and 21 Queens Road to traverse it for access to the pontoon and jetty structures. The 
licence to the owners of  21 Queens Road was entered into for a term of ten (10) years 
expiring on 27 February 2018. The licence to the owners of No. 15 Queens Road was 
also for a term of ten (10) years and expired on 30 November 2010. The annual rent 
for the expired agreement for No. 15 Queens Road was either a lump sum of $300 or 
a sum equivalent to the rental payable to the Crown for the permissive occupancy 
(whichever is greater), plus an additional ten percent (10%) of that amount as a 
management fee to Council. 

Request for New Licence 

3. The owners of No. 15 Queens Road have recently been marketing their property for 
sale. Due to the licence having expired, they have sought Council's permission to 
enter into a new licence to secure their interest in the use of  the structures and for the 
use of any prospective purchasers. It seems reasonable that the new licence be 
offered on similar terms and conditions to the now expired licence and the licence 
held by the owners of No. 21 Queens Road. If approved, the licence agreement 
should be restricted to a term expiring on 27 February 2018 to coincide with the 
expiry of  the licence for No. 21 Queens Road, with no option to renew. As the 
expired licence had no provision enabling it to be assigned, it is recommended that 
such provisions be included in the proposed new agreement to enable the current 
owner to assign it upon sale of their property to a third party in the future. This 
assignment should however be subject to Council approval. 

4. It is a condition of  the permissive occupancy that any proposed sub-let requires the 
consent of the Minister administering the Crown Lands Act 1989, and in this regard, 
the Department does not usually favour subletting proposals involving permissive 
occupancies. Council however has received advice from the Crown Lands Office that 
due to the unique circumstances of these licences, in that they were issued to Council 
with the specific intention of allowing each owner use of the structures, the 
Department has no objection to Council renewing the arrangements without the need 
of the consent of the Minister being sought. This would be subject to a copy of any 
agreement being forwarded to the Department's office for filing once endorsed by 
both parties. 

Governance and Corporate Services Working Party Page 2-



GOVERNANCE AND CORPORATE SERVICES WORKING 
PARTY 
Item C5 (cont.) 

Page 3 

16 April 2012 

Status of Adjoining Lot 

5. As previously mentioned, the licences do not provide any formalised right of access 
over, or exclusive use of Lot E for the owners of No.'s 15 and 21 Queens Road, and 
this would also apply to any new licence for the pontoon and jetty structures. Aerial 
photos of these properties clearly show that landscaping, structures, and other 
encroachments in private ownership extend beyond the rear boundaries of  both 15 and 
21 Queens Road over Lot E, giving the appearance of an exclusive private use of  this 
public land. Council is not yet in a position to consider its options for any use of Lot 
E as the Certificate of Title remains in the name of the proprietors that acquired it in 
1942. It is possible that these proprietors are no longer alive. The title however has a 
notification on it that indicates that it is held subject to the provisions of Section 340A 
of the Local Government Act 1919, whereby land created by a subdivision for public 
garden and recreation space shall be conveyed or transferred to a Council if the 
Council at any time so requires. Although the land does not stand in Council's name, 
it has been the beneficial owner only awaiting the title to be regularised by 
transferring it into Council's name. 

6. Legal advice has been obtained indicating that the vesting of Lot E to Council needs 
to be formally undertaken by publication of a notice in the Government Gazette 
pursuant to Section 50(4) of the Local Government Act 1993, thereby enabling the 
issue of a Certificate of Title in Council's name. Lot E would be classified 
'Community' land under the provisions of the Local Government Act 1993 and 
Council would then be required to consider reclassifying to Operational land to enable 
the consideration of opportunities for its future use. It is recommended that this 
process be undertaken. 

Operational Plan Budget 

7. Within budget allocation. 

Attachments/Annexures 

1 Aerial Image of Lots C, D, and E in Deposited Plan 373733 1 Page Attachment 
2 Locality Plan of Lots C, D and E in Deposited Plan 373733 1 Page Attachment 

End of Report 
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LICENCE AGREEMENT 

THIS LICENCE AGREEMENT made on the date set out in Item 1 of the Reference Schedule 

BETWEEN KOGARAH COUNCIL (ABN 57 401 886 630) of 2 Belgrave Street, 
KOGARAH in the State of New South Wales ("Licensor") 

AND The party stated In Item 2 of the Reference Schedule ( "Licensee'') 

RECITALS: 

(A) The Licensor has been granted a Permissive Occupancy over the Premises 
comprising the Structures. 

(B) The Licensee has requested the Licensor granl it certain rights in relation to the 
Premises and Structures. 

(C) The Licensor will agree to grant a Licence to the Licensee to use the Premises and 
Structures upon the terms and conditions set forth in this Licence. 

OPERATIVE PART: 

1. DEFINITIONS AND INTERPRETATIONS 

1.1. Definitions 

In this Agreement unless the context otherwise requires, the following words have 
these meanings: 

Crown means a reference to any department of the Crown (State or Federal) 
instrumentality or authority (statutory or otherwise) or associated institution or body 
(whether incorporated or not) or to a specified office held by a person and shall be 
deemed to refer to and include it and its or such office holders successors) from 
time to time or any such department, instrumentality authority, association, 
institution, body or person which or who is at any time carrying out or exercising any 
function, duty or power which is applicable to anything stated in this Licence 
including the granting or revocation of the Permissive Occupancy. 

Goods and Services Tax means the Goods and Services Tax described in the GST 
Law. 

GST Law means A New Tax System the (Goods and Sen/ices Tax) Act 1999 
(C'wealth) and all regulations and rulings thereunder. 

Item means an item in the Reference Schedule corresponding to the item number in 
the context of this Agreement. 

Licensor means Kogarah Council its successors and assigns and where applicable, 
its employees and agents. 

Licensee means the party stated in Item 2 of the Reference Schedule and its 
permitted assigns and where appropriate its employees, agents, contractors and 
invitees. 

| j j :  • ' i : » '  * tl  * , 
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Permissive Occupancy means the Permissive Occupancy No. 1984/9 granted to 
the Licensor by the Crown. 

Premises means the area described in Item 3 of the Reference Schedule. 

Reference Schedule means the Reference Schedule forming part of this 
Agreement. 

Structures means that part of the Premises comprising steps, deckings a pontoon 
and float tanks constructed below the mean high water mark of Oatley Bay at 
Connell's Point, and adjacent to Lot E in OP 373733. 

1.2. Interpretation 

In this Agreement, unless the context otherwise requires: 

(a) headings and underlines are for convenience only and do not affect the 
interpretation of this Agreement; 

(b) words importing the singular include the plural and vice versa; 

(c) words importing a gender include any gender; 

(d) an expression importing a natural person includes any company, partnership, 
joint venture, association, corporation or other body corporate; 

(e) a reference to any thing includes a part of that thing; 

(f) a reference to a part, clause, party, schedule or annexure is a reference to a 
part, clause, party, schedule or annexure to this Agreement; 

(g) a reference to any statute, regulation, proclamation, ordinance or by-law 
includes all statutes, regulations, proclamations, ordinances or by-laws 
varying, consolidating or replacing them, and a reference to a statute includes 
all regulations, proclamations, ordinances and by-laws issued after that 
statute; 

(h) a reference to a document or an agreement includes an amendment or 
supplement to, or replacement or novation of that document or agreement; 

(i) a reference to a party to this Agreement in any other document or agreement 
includes that party's permitted successors and permitted assigns; 

(j) where the day on which any thing is to be done is not a business day, that 
thing must be done on the next business day; 

(k) no rule of construction applies to the disadvantage of a party because that 
party was responsible for the preparation of this Agreement or any part of it; 

(I) a reference to an agreement includes an undertaking, deed, agreement or 
legally enforceable arrangement or understanding whether or not in writing; 

(m) a covenant, an agreement or acknowledgment on the part of, or in favour of, 
two or more persons, binds them or enures to their benefit jointly and 
severally. 
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2. GRANT OF LICENCE 

The Licensor hereby grants to the Licensee a non exclusive licence to use and 
occupy the Premises for the term set forth in Item 4 of the Reference Schedule upon 
the terms and conditions of this Agreement. 

3. LICENCE FEE 

3.1. Initial Licence Fee 

The Licensee shall pay to the Licensor an annual Licence Fee for the Premises 
which for the first year of the term of the Licence shall be that amount specified in 
Item 5 of the Reference Schedule. Such Licence Fee shall be payable annually in 
advance as varied from time to time. The amounts set forth in Item 5 are exclusive 
of goods and services tax. 

3.2. Review of Initial Licence Fee 

On each anniversary of the commencing date of the term of this Licence the annual 
Licence Fee shall be reviewed in accordance with the following formula: 

A = B x C 
D 

Where: 

A is the annual Licence Fee for the year commencing on the relevant date of 
review; 

B is the annual Licence Fee payable immediately before the date of review; 

C is the Consumer Price Index ("the Index") (Sydney-All Groups) Number ("the 
CPI Number") as Issued by the Australian Bureau of Statistics ("ABS") for the 
December quarter before the date of review; and 

0 is the CPI Number for the same December quarter 12 months before the date 
of review; 

If the Index is discontinued then, for the purposes of this clause, the CPI Number is 
to be the CPI Number of the price index which replaces the Index or, if there is no 
substitute, then of any price index kept by the ABS which the Licensor may select at 
its absolute discretion ("the New Index") to which the Licensor may make the 
appropriate arithmetical adjustment for differences between the Index and the New 
Index, if required, 

3.3. Notwithstanding anything in clause 3.2, if a review would result in a reduction of the 
Licence Fee payable on the date of review then the Licence Fee shall not reduce but 
shall remain payable at the same rate as for the year preceding the date of review. 

3.4. If the Crown increases the Licence Fee payable to it by the Licensor, then the 
Licence Fee payable pursuant to this Licence shall be increased by the same 
proportional increase as applicable to the Licensor. 

4. OUTGOINGS 

4.1. The Licensee will pay upon demand by the Licensor all taxes, charges, rates and 
assessments whatsoever which are at any time during the term of the Licence 
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charged in relatibn to the Permissive Occupancy, the Premises or Structures or upon 
the Licensor on account thereof. 

4.2. The Licensee will pay all charges for electricity, lighting, power, fuel, gas, oil, water, 
telephone, garbage removal, waste disposal and/or any other services or utilities 
provided by public, local or other authorities or suppliers to the Permissive 
Occupancy, to the supplier of the service or utility. 

5. USE OF PREMISES 

The Licensee must not use the Premises otherwise than for the purposes described 
in Item 6 of the Reference Schedule. Nothing in this clause shall permit the 
Licensee to use the Premises for any purpose where such use requires a consent 
pursuant to the Environmental Planning & Assessment Act 1979 (NSW) unless such 
consent is applied for, and obtained, in accordance with that Act. 

6. PUBLIC DISTURBANCE 

The Licensee will not do or permit or suffer to be done or omit to do any act, matter 
or thing whatsoever in or upon the Premises or the Structures or any part thereof, 
the doing of which because of such omission, will result in annoyance, nuisance, 
grievance, damage or disturbance of the public or to the occupiers or owners of any 
premises in the vicinity of the Premises. 

7. REPAIRS AND MAINTENANCE 

7.1. The Licensee will be responsible for all structural repairs of the Premises unless 
damage is caused by the use of the Premises by the Licensor or its employees or 
invitees or by the act, neglect or default of the Licensor and in such circumstances 
the Licensor shall bear the cost of any such structural repair. The Licensee shall 
also be responsible for external painting of the Premises where the Premises have 
previously been painted unless damage to paintwork is caused by the Licensor's use 
of the Premises in which case the Licensor shall be responsible to repaint any 
damaged paintwork. 

7.2. The Licensee will be responsible for the day to day maintenance and repair of the 
Premises including internal paintwork (if any) and the Licensee must ensure that the 
Premises are redecorated so as to ensure that they are delivered up to the Licensor 
upon the termination of this Licence in a condition similar to that at the 
commencement of this Licence. 

7.3. The Licensee shall permit the Licensor at any time with or without notice to inspect 
the Premises for the purpose of determining whether the Premises are being 
maintained in accordance with the requirements of this clause and to determine 
whether any structural repairs are required to be performed by the Licensor. No 
such notice shall be required in the case of an emergency. 

7.4. The Licensee shall at no time remove or attempt to remove from the Premises, the 
Structures or any moveable improvements or any Structures material or thing which 
is upon or within the Premises, unless such removal has been consented to by the 
Licensor or as directed by the Licensor. 
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8. CLEANING 

The Licensee must, at the Licensee's expense, keep the Premises in a clean and 
tidy condition and ensure that all waste is removed from the Premises at weekly 
Intervals. 

9. INDEMNITY AND INSURANCE 

9.1. Indemnity 

The Licensee shall indemnify and keep indemnified the Licensor against all actions, 
suits, claims, debts, obligations and other liabilities arising out of the Licensee's use 
and/or occupation of the Premises during the continuation of this Licence provided 
that this indemnity shall not extend to any liability arising from the act, neglect or 
default of the Licensor, its employees, agents or contractors. 

9.2. Insurance 

Public Liability insurance 

(a) Obligation to Insure 

The Licensee will, at its own cost on or before Commencement of this Licence, 
affect a separate Public Risk Insurance Policy ("Policy"}: 

(i) naming the Licensor; 

(ii) providing coverage for an amount per event of at least $20 million ; 

(iii) for the premises; 

(iv) requiring the Insurer to advise the Licensor of any cancellation or 
lapsing of the Policy. 

(b) Apprevals Required 

The Licensee must have written approval from the Licensor to the following: 

(i) The risks covered; 

(ii) The terms and conditions and exclusions under the Policy; 

(iii) The Insurer; and 

(iv) Settlement of any claims. 

The Licensor will not unreasonably withhold its approval in respect of any of 
these requirements. 

A failure to obtain any of these approvals wiil be an event of default under this 
Licence and will entitle the Licensor to determine this Licence and to re-enter 
possession of the premises. 

(c) Evidence of Compliance and Insurance 

The Licensee must provide the Licensor with: 

(i) a copy of the Policy including the terms and conditions and all 
exclusions no later than 14 days after commencement of this Licence; 

\ 
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(ii) each renewal request and renewed Policy within 14 days of receipt of 
the renewal request and within 14 days of the receipt of.the renewed 
Policy respectively; arid • 

{iii) a certificate of currency within 14 days of renewal of the insurance and 
at other times when requested by the Licensor. 

(d) Licensee not to void Policy 

The Licensee must not do anything or allow anything to be done or omitted 
which might result in any insurances on or relating to the premises or the 
property becoming void or which might result In any endorsements or 
amendments to the Policy. 

(e) Licensee t o  pay increased premiums and charges 

If any increased insurance premiums or charges are incurred by the Licensor 
on any of the insurances of the Licensor in respect of the premises or property 
as a result of the activities of the Licensee, then the Licensee must pay all 
such increases to the Licensor on written request from the Licensor. 

(f) Payments by Licensee 

The Licensee must pay all of the following amounts: 

(i) All premiums in respect of the Policy; 

(ii) All increased premiums in respect of Ihe Policy; 

(iii) Any deductible in respect of any claims made under the Policy; and 

(iv) Any increased premium in respect of other insurances where the 
increase is a consequence of the activities of the Licensee on the 
Premises. 

Where the Licensee fails to make any such payments, the Licensor may, at its 
absolute and sole discretion, make the payments and claim from the Licensee 
all such payments together with interest thereon from the date on which the 
payment is made until receipt of the reimbursement from the Licensee. 

(g) Increase In Cover 

On each anniversary of the commencing date of this Licence until expiration or 
sooner termination of the term of this Licence, the Licensee must increase the 
amount of coverage under the Public Liability Policy by at least the amount 
specified from time to time by the Licensor. 

10. SIGNS 

10.1. The Licensee will ensure that a sign showing the Permissive Occupancy number 
(No. 1984/9) together with and preceded by the letter "P.O." in white letters at least 
10 centimetres high painted on a black background shall be affixed to the end of the 
access pontoon forming part of the structure in a prominent position visible from the 
seaward side and that such sign shall be kept painted and clean so as to be clearly 
legible throughout the currency of this Licence. 

10.2. The Licensee will not (except where the same is authorised by this Licence) display 
or erect or permit or suffer to be displayed or erected upon the Structures any 
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advertisement sign or hoarding unless the consent in writing of the Licensor and 
Council.has.,been first obtained, provided that any such consent given by the 
Licensor may at any time in its absolute discretion be revoked by the Licensor and 
the Licensee shall thereupon immediately cease to display or permit or suffer to be 
displayed such advertisement sign or hoarding. 

11. ACCREDITATIONS 

Notwithstanding anything else contained in this Agreement the Licensee must not 
conduct any activity upon the Premises unless it is the holder of any relevant licence 
or other accreditation required by any law. 

12. ASSIGNMENT ETC 

This Licence is personal to the Licensee and the Licensee may not assign the 
benefit of the Licence nor part with possession of the Premises or any part thereof 
without the written consent of the Licensor to be determined at the Licensor's sole 
discretion and on such conditions (if any) as the Licensor sees fit. 

13. EARLY TERMINATION 

13.1. This Licence may be terminated by the Licensor by notice in writing served upon the 
Licensee in any of the following circumstances: 

(a) The Licensee fails to pay an instalment of the Licence Fee or any other 
payment due by the Licensee to the Licensor for a period of 21 days after the 
due date for such payment whether or not any written demand has been made 
by the Licensor. 

(b) The Licensee uses the Premises for any purpose not authorised by this 
Agreement. 

(c) The Licensee fails to produce evidence of the insurances required under this 
Agreement within 21 days of written demand for such evidence. 

(d) The failure by the Licensee to remedy any breach of this Agreement capable 
of remedy within a reasonable time of service of a notice by the Licensor on 
the Licensee identifying the breach and requiring remediation of it, 

(e) The appointment of a liquidator, provisional liquidator, administrator and/or 
receiver and/or manager of the Licensee if it is a corporation or the 
appointment of a trustee in bankruptcy if the Licensee is a person. 

(f) A change in the organisational structure or management of the Licensee which 
in the opinion of the Licensor is detrimental to the Licensor's interests under 
this Agreement. 

(g) Revocation of the Licensor's Permissive Occupancy (No, 1984/9). 

(h) The sale or transfer or change of ownership or change in use of Lot E in 
DP 373733. 

13.2. This Licence may be terminated by the Licensee if the Licensor is in default under 
any obligation upon the Licensor under this Agreement and such default is not 

N:\Docs\80202\553407  doc{SCS) 

OataWorks Document Number: 5634 K* 



- 8 -

remedied within a reasonable time of service of a notice by the Licensee upon the 
Licensor identifying the breach and requiring such remediation of it. 

13.3. Notwithstanding clause 13.1(h), this licence will Subsist, where the ownership of Lot 
E in DP 373733 is vested in Council and its use as "Public Garden & Recreation 
Space" remains unchanged. 

14. COSTS AND STAMP DUTY 

The Licensee must pay the Licensor's reasonable legal costs and out of pocket 
expenses in relation to the preparation of this Licence and also pay all duties 
payable on this Licence. 

15. GOODS AND SERVICES TAX 

15.1. Definitions 

In this clause words and expressions have the same meanings as those in the GST 
Law. 

15.2. Amounts GST Exclusive 

Unless otherwise stated, the price payable by a party under this Licence for a supply 
represents the value of the taxable supply for which the price is to be paid (exclusive 
of GST). 

15.3. Liability to pay GST 

(a) Subject to clause 15.3(b), if a party makes a taxable supply to the other party 
under this Licence the recipient of the taxable supply must pay (at the same 
time and in the same manner as the price is due to be paid) the amount of any 
GST payable in respect of the taxable supply. 

(b) If a price is expressed to include GST, no additional GST shall be payable by a 
party in respect of the supply for which that price is provided. 

15.4. Reimbursements 

(a) If this Licence requires the Licensee to reimburse the Licensor for an 
acquisition that the Licensor makes, the amount required to be reimbursed will 
be the amount paid or payable by the Licensor for the acquisition (exclusive of 
any GST payable in respect of the acquisition), plus any GST payable under 
clause 15.3(a). 

(b) The Licensee will have reciprocal rights In respect of any acquisitions the 
Licensee makes and for which the Licensor is required under this Licence to 
reimburse to the Licensee. 

15.5. Costs, Claims etc 

If a party is required under this Licence to pay the other party's costs or expenses for 
doing something, or to indemnify the other party in respect of anything, the party 
must also pay any GST payable on such costs, expenses or things. 

15.6. Tax Invoice 
Each party making a taxable supply must render a tax invoice for that supply to the 
recipient of the supply in accordance with the requirements of the GST Law. 
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15.7. Adjustments 

(a) If the amount of GST recovered by a supplier from the recipient of any taxable 
supply under this Licence differs for any reason from the amount of GST paid 
or payable by the supplier in respect of that supply, including by reason of: 

(») a change in the value of a taxable supply; 

(ii) an amendment to the GST Law; 

(iii) the issue of or an alteration in a ruling or advice from the Commissioner 
of Taxation; 

(iv) the allowance to the supplier of a refund of GST; or 

(v) a decision of any tribunal or court, 

then the amount of the difference between the two said amounts shall be 
determined and the supplier must, within 14 days after it becomes aware of 
the change, give the recipient of the taxable supply an adjustment note. 

(b) If the adjustment reduces the amount of GST payable by the recipient of the 
supply to the supplier, the supplier must refund the overpaid GST to the 
recipient of the supply when it gives the adjustment note. 

(c) If the adjustment increases the amount of GST payable by the recipient of the 
supply to the supplier, the recipient of the supply must pay the additional GST 
to the supplier within 14 days after it has received the adjustment note. 

15.8. Penalties and Interest 

If a party incurs any penalties or interest as a result of late payment of GST where 
that late payment Is caused solely by the failure of the recipient of the supply to 
comply with this clause then the recipient of the supply must pay to the supplier on 
demand the amount of the penalties and interest. 

16. INTEREST ON LATE PAYMENT 

Where the Licensee fails to pay to the Licensor any payment due to be paid by it to 
the Licensor under this Agreement for a period of 21 days then the Licensee must 
pay interest upon the amount so unpaid from the date when such payment was due 
to be paid until the actual date of receipt of such payment by the Licensor. The rate 
of interest payable on any such unpaid amount shall be the rate of 11 per centum 
per annum and shall be calculated upon the daily amount outstanding. 

17. NOTICES 

Any notice to be served upon the Licensor or the Licensee shall be served in the 
manner provided in Section 170 of the Conveyancing Act 1919 (NSW). Unless the 
premises have been vacated by the Licensee to the knowledge of the Licensor, the 
business address in New South Wales of the Licensee shall be the Premises. 
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SPECIAL CONDITIONS 

18. OPTION FOR RENEWAL 

18.1. If the Licensee wishes to renew this Licence for a period of ten (10) years 
commencing on the date following the Terminating Date set forth in Item 4 it must: 

(a) serve on the Licensors written notice of such intent no earlier than six (6)months 
and not later than three (3) months prior to such Terminating Date; and 

(b) not be in breach of the terms of this Licence either on the date of service of the 
written notice exercising the option to renew this Licence or on the Terminating 
Date. 

19.2. The Licensor shall grant a further licence of the Premises to the Licensee upon the 
same terms and conditions as this Licence except for: 

(a) the Commencing Date, which will be 28 February 2018; 

(b) the Terminating Date, which will be 27 February 2028 

(c) Licence Fee which will be determined in accordance with clause 18.3; 

(d) the exclusion of this clause 18. 

18.3. The Licence Fee for the first year of the new Licence will be the Market Licence Fee 
at the Commencing Date of the new term which will be determined as follows: 

(a) At any time not earlier than three (3) months prior to the Terminating Date, the 
Licensor may serve on the Licensee a notice stating the Market Licence Fee for 
the subsequent license year ("the Licence Fee Notice"). If no objection is made 
by the Licensee within twenty eight (28) days of service of the Licence Fee 
Notice then the Licence Fee following the relevant review date is as stated in the 
Licence Fee Notice. 

(b) If the Licensee serves a notice in writing stating that it does not agree with the 
Licence Fee stated in the Licence Fee Notice ("the Notice of Objection") then, if 
the parties have not agreed on Marfcet Licence Fee within seven (7) days of 
service of the Notice of Objection, the Market Licence Fee is to be determined 
by a person appointed by agreement between the parties, or failing agreement, 
appointed by the President for the time being of The Australian Property Institute 
(Inc) NSW Division, or its successor at the request of either party ("the Valuer"). 

(c) The Valuer must be a licensed valuer who: 

(i). has practised as a valuer for a period of not less than five (5) years; 

(ii). is a full member of The Australian Property Institute (Inc) NSW Division; 
and 

(iii). is licensed to practise as a valuer of the kind of premises identified in 
this Licence. 

(d) In determining the Market Licence Fee, the Valuer is to act as an expert and not 
as an arbitrator. 

(e) The costs of the Valuer in determining the Market Licence Fee are to be paid: 
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(i). by the Licensee in full if the Market Licence Fee is not more than 2% 
below the Licence Fee stated in the relevant Licence Fee Notice or in 
full by the Licensor if the Market Licence Fee is more than 2% below the 
Licence Fee stated in the relevant Licence Fee Notice. 

(f) In determining the Market Licence Fee the Valuer must: 

(i). disregard any deleterious condition of the Premises; and 

(ii). have regard to: 

(A) the length of the Term, disregarding the fact that part of the Term 
will have elapsed at the review date; 

(B) the rental value of comparable premises; and 

(C) the use of the Premises and any other use to which the Premises 
may be lawfully put; and 

(iii). assume: 

(A) the length of the Term, disregarding the fact that part of the Term 
will have elapsed at the review date; 

(B) the rental value of comparable premises; and 

(C) the use of the Premises and any other use to which the Premises 
may be lawfully put. 

19. ALTERATIONS AND ADDITIONS 

The Licensee will not make any alterations or additions to the Structures or carry out 
any structural work thereto or install any machinery on the Structures or Premises 
without the Licensor's written permission having first been obtained. 

20. NOISE SMELLS AND STORAGE OF MATERIALS 

The Licensee will not permit any unreasonable noise or obnoxious smells to 
emanate from the Premises or the Structures and shall not do or permit or suffer to 
be done in or upon the Premises or the Structures any matter action or thing or store 
or allow to be stored therein any material which may cause a nuisance or annoyance 
to members of the public or to residents of other premises in the vicinity of the 
Premises. 

21. RUBBISH AND PESTS 

The Licensee will at all times keep the Premises and the Structures free from 
rodents, mice, pests and other vermin. 

22. NOTIFICATION OF ACCIDENTS, DEFECTS ETC 

The Licensee will forthwith upon the happening of any accident or defect in relation 
to the Premises or the Structures or the death or injury to any person or damage to 
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any property involving the same report the same matter to the Licensor in 
accordance with the notice requirements of this Licence. 

23. RESIDENTIAL USE 

The Licensee will not use the Premises or Structures or any part thereof as a 
residence or permit or suffer any form of residential occupation therein or thereon. 

24. BUSINESS USE 

The Licensee will not use any part of the Permissive Occupancy or Ihe Structures for 
business purposes or permit or suffer any form of business to be conducted 
therefrom. 

25. ADVERTISING 

The Licensee will not permit any part of the Premises or the Structures to be used for 
advertising purposes. 

26. PAINTING 

The Licensee will at all reasonable intervals not exceeding five years cause such 
parts of the Structures as may be stipulated by the Licensor from time to time to be 
repainted to the satisfaction of the Licensor with two coats of paint of a colour first 
approved by the Licensor in writing. 

27. PUBLIC ACCESS 

The Licensee will not obstruct or allow to be obstructed access by the public across 
any foreshore which adjoins the Premises or the Structures. 

28. DISCHARGE FROM STRUCTURES 

The Licensee will not permit or suffer any objectionable matter or thing to be 
discharged from the Structures or any vessel used by the Licensee or allowed in any 
way to enter any waters adjoining or in the vicinity of the Premises. 

29. DAMAGE TO RETAINING WALL OR RIVER8ANK 

The Licensee will not bring about or allow or suffer to be brought about any damage 
to any retaining wall or any riverbank or foreshore and any such damage shall be 
made good by the Licensee at the expense of the Licensee and as directed by the 
Licensor within such time as may be allowed by the Licensor to its reasonable 
satisfaction. 

30. EXCAVATIONS 

The Licensee will not make any excavation within under or adjacent to the Premises 
or the Structures and any damage occasioned by such excavation occasioned to the 
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Premises or the Structures shall be made good at the expense of the Licensee and 
to the satisfaction of the Licensor within such time as the Licensor may direct. 

31. PERMISSIVE OCCUPANCY 

The Licensee will except in so far only as the same are not inconsistent with the 
terms hereof observe and be bound by conditions 7, 8 and 10 and sub-clause (e) of 
the special conditions applicable to the Permissive Occupancy No. 1984/9 which are 
at all times to be read as forming part of this Licence, which is annexed hereto and 
marked with the letter "B" to the intent that such conditions shall be covenants in this 
Licence by the Licensee with the Licensor for the purpose that such conditions and 
special conditions shall be read as if the word "Licensee" was substituted for the 
words "tenant and former tenant" where the same appear in the said conditions and 
special conditions. 

32. USE OF PERMISSIVE OCCUPANCY AND STRUCTURES 

The Licensee will at all times ensure: 

(a) that no goods are sold stored or displayed upon the Premises or the 
Structures; 

(b) that all lighting of the Premises and the Structures is such that its glare shall 
not become a hazard to drivers and riders of motor vehicles which are 
travelling upon any road which is in the vicinity of the Premises and the 
Structures and that no flashing lights or moving signs are erected within the 
Premises or upon the Structures; 

(c) that nothing is done or suffered to be done by the Licensee which will in any 
way obstruct or restrict members of the public from having free and 
uninterrupted access to any foreshore seawall which adjoins the Premises; 

(d) that no repairs or maintenance whatsoever of boats or any type of vessel is 
carried out upon the Premises other than: 

(i) the removal of rubbish from and sweeping and cleaning and washing 
down of any boat or vessel owed or operated by the Licensee; and 

(ii) the general servicing and repair of catering and ancillary equipment 
(such as dishwashers, refrigerators and ovens etc) which is installed in 
any boat or vessel owed or operated by the Licensee. 

33. MINISTER'S CONSHNT 

The Licensee acknowledges that the Licensor's interest is itself in the nature of a 
licence which can be revoked by the Minister at any time. 

34. OWNERSHIP OF STRUCTURES 

Upon expiration of the term or upon termination and withdrawal by the Licensor of 
the rights given by or to the Licensee under this Licence the Licensee covenants, 
acknowledges and agrees: 
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• (a) that alf structures and improvements whatsoever which are at the time within 
or upon the Premises shall become the property of the Crown and no 
compensation whatsoever shall be payable to the Licensee by the Crown or 
the Licensor; 

(b) that if directed in writing by the Licensor lo do so at any time after the 
expiration or termination and withdrawal of the Licence the Licensee shall at 
the cost of the Licensee and without compensation remove from the Premises 
any Structure material or thing which is specified in such direction and should 
the Licensee within the time stipulated in such direction fail to remove such 
Structure material or thing then the Licensor may do so and dispose of such 
Structure material or thing in such manner as the Licensor in its absolute 
discretion thinks fit and the Licensee shall pay lo the Licensor on demand the 
costs for such removal and disposal and a certificate of the General Manager 
for the time being of the Licensor shall be conclusive evidence of the amount 
so payable by the Licensee as liquidated damages. 

35. POWERS OF THE LICENSOR 

35.1. Nothing in this Licence shall adversely affect the Licensor's rights as the holder of 
the Permissive Occupancy nor shall anything herein contained be construed as 
affecting expressly or by implication transfer or assignment of any of those rights to 
the Licensee. 

35.2. Nothing in this Licence shall be deemed to take away curtail or diminish the powers 
of the Licensor as a local government authority under the provisions of the Local 
Government Act 1993 or any regulation made thereunder or under the 
Environmental Planning and Assessment Act 1979 or any other statute rule 
regulation or by-law. 

36. CONSENTS 

In any case where the doing or executing of any act matter or thing by the Licensee 
is dependent upon the consent or approval of the Licensor such consent or approval 
may be given conditionally or unconditionally or withheld or withdrawn by the 
Licensor in its absolute uncontrolled discretion unless otherwise provided in this 
Licence. 

37. RISK OF LICENSEE 

Whenever the Licensee is obliged or required under this Licence to do or effect any 
act matter or thing then the doing of such an act matter or thing shall, unless this 
Licence otherwise provides, be at the sole risk and expense of the Licensee. 
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38. RIGHT OF FIRST REFUSAL 

38.1. Subject to the operation of the Local Government Act 1993 (NSW) and the Local 
Government (General) Regulation 2005. if the Licensor at any time becomes the 
owner of Lot E in DP 373733 (the "Reserve") and determines to proceed to sell or 
lease the said Reserve, or any part thereof, during the Term of this Licence, the 
Licensor must make an offer to sell or Lease the Reserve, or the relevant pari 
thereof, to the Licensee by notice in writing and such offer will remain open for a 
period of 14 days from the date of service of the notice upon the Licensee and such 
offer must specify the price and any other terms and conditions that the Licensor 
acting as vendor or lessor thinks fit; 

38.2. If the Licensee before the expiration of the period of 14 days accepts the offer by 
notice in writing served upon the Licensor, the Licensor will be bound to sell or lease 
the Premises to the Licensee upon the terms contained in the offer; 

38.3. If the offer is declined by the Licensee or is determined by lapse of time the Licensor 
may thereafter sell, lease or dispose of the Reserve as it thinks fit. 

38.4. Time referred to in this clause 38 shall be of the essence. 

38.5. The obligations upon the Licensor in clause 38.1 shall lapse if this Licence is 
terminated prior to the making of an offer pursuant to that sub-clause and shall 
expire upon the Terminating Date whether or not the Licensee exercises its option 
under clause 18. 

38.6. Notwithstanding subclause 38.2, the Licensor may at any time, prior to the 
Licensee's acceptance of the Licensor's offer to sell or lease the Reserve, 
unconditionally withdraw the offer to sell or lease the Reserve to the Licensee and 
the Licensee waives all rights or claims that it may otherwise have or have had 
against the Licensor in relation thereto. 
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REFERENCE SCHEDULE 

Item 1 
Date of Agreement 

Item 2 
Name and address of Licensee 

Item 3 
Premises 

Item 4 
Term 

Item 5 
Licence Fee 
(Clause 3.1) 

Item 6 
Use of Premises 
(Clause 5) 

2008 

Licensee: Gregory Keith Becker and Fiona Becker 

Address of Licensee: 21 Queens Road Connells Point 
NSW 

The area comprising the Structures shown shaded black 
in the plan hereto annexed and marked "A". 

Commencing Date: 28 February 2008 
Terminating Date: 27 February 2018 

A Term of 10 Years 

Annual Licence Fee: The sum of: 
(a) The rental payable by the Licensor to the Crown 

under Permissive Occupancy 1984/9, as varied 
from time to time and 

(b) $200.00 

The non-exclusive right to use the Structures for 
recreational access to and from Oatley Bay. 
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EXECUTED as an Agreement 

Signed by Kogarah Council by its 
Attorney Paul Jefferey  N Woods who 
states that he has no notice of revocation 
of Power of Attorney Registered No 
4495 Book 264 pursuant to which he 
has executed this Deed in the presence of: 

Witness Signature Attorney Signature 

Witness Name (BLOCK LETTERS) 

Signed sealed and delivered by GREGORY 
KEITH BECKER AND FIONA BECKER 
in the presence ofo 

WITNESS ;»gnature of Licensee 

l U J g  W - GREGORY KEITH BECKER 
Name of witness (BLOCK LETTERS] 

Signature of Licensee 
<-le> 

S Tteqfc»V SV g A - p g - W S ,  • FIONA BECKER  
Address of witness [BLOCK LETTERS} 
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This is the Annexure marked "A" referred to in the Licence Agreement between 
Kogarah Council (Licensor) and "Gregory Keith Becker and Fiona Becker (Licensee) 
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